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Collecting Bank Liable for Payment Forged 
Check 


Where bank issues cashier’s check and later pays 
another bank forgery the payee’s indorsement, 
held that the issuing bank can recover the money from the 
bank which was paid. The fact that the issuing bank 
fraudulently induced deliver the check one who not 
entitled not such negligence that results the proxi- 
mate cause the check being paid upon the forged indorse- 
ment the payee without any investigation the bank guar- 
anteeing the indorsement the cashier’s check. This was 
decided the United States Court Appeals for the District 
Columbia the case City Bank Hamilton National 
Bank Washington, 108 Fed. Rep. (2d) 588. 

this case appeared that plaintiff bank had discounted 
two promissory notes signed husband and purportedly 
signed his wife. Plaintiff bank had issued and delivered 
husband cashier’s checks payable the order husband 
and wife for the amount the loans. The checks were de- 
posited defendant bank which guaranteed the indorsements 
and collected the amount the checks from plaintiff bank. 
The husband repaid part the loan monthly installments 
before his death. 

Some time later was discovered that the wife’s purported 
signatures the notes and the cashier’s checks were 
forgeries and she refused pay the remaining balance the 
debt. Plaintiff bank then brought action against defendant 
bank recover the loss resulting from the forgery the 
payee’s name cashier’s checks. was held that the negli- 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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gence the plaintiff was not the proximate cause the checks 
being paid upon fraudulent indorsements, and that, the de- 
fendant having failed its duty see that the indorsements 
upon the checks were genuine, the action might maintained. 
The rule followed that the negligence the maker im- 
material unless kind that directly affects the conduct 
the banker the performance his duties. From the facts 
stated this case there was evidence negligence that 
relieved the defendant its duty pay only person 
authorized receive the money, under the language the 
check. The following paragraphs are quoted from the court’s 
opinion. 


The points argued are that the court erred (1) overruling the 
demurrer; (2) granting Hamilton Bank’s motion for judgment. 

The first ground based upon the theory that the declaration 
fails show that the debt still owing and unpaid; other words, 
that there not sufficient showing facts from which the court can 
infer actual damage plaintiff. think the point without merit. 
The declaration alleges that the debt due and unpaid; that Arthur 
Berman dead; and that the signatures Bernice Berman indorser 
the checks are forgeries. further alleges that the checks were 
deposited City Bank; that City Bank guaranteed the indorsements 
and collected the amount the checks from Hamilton Bank; that 
Hamilton Bank, paying the checks, relied City Bank’s guaranty; 
and although Berman repaid portion the full amount, the balance 
was refused his wife and remains unpaid. This latter amount 
Hamilton Bank claims its loss, sustained the result its payment 
the forged checks. think this sufficient allegation facts 
show not only that the loss occurred but how occurred, and this 
view the cases which appellant are not point, and the 
demurrer was properly overruled. 

Nor think there any greater merit City Bank’s other 
defense. The ground relied upon that Hamilton Bank’s loss flowed 
from its own act lending money promissory notes with the 
forged signatures one the makers. this theory, City Bank 
says that, guaranteeing the indorsements the cashier’s checks, 
did nothing lessen the value the promissory notes; that fact 


174, Ann. Cas. 254; Jackson Sharp Co. Fay, App. 105; 
Washington Mechanics’ Savings Bank District Title Insurance Company, al., 
App. 194, 827; Crane Postal Telegraph Cable Company, App. 


54; Industrial Savings Bank People’s Funeral Service Corporation, App. 
259, 296 1006. 
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paid the sums called for the cashier’s checks Berman, the person 
whom Hamilton Bank intended receive them; and that the court 
should, therefore, apply the rule that, between two innocent persons, 
the one whose act causes the loss should bear the consequences. But 
nothing the case will justify the application that rule. The 
record shows that Bernice Berman was unknown Hamilton Bank 
and had account there and was not present the times when the 
notes were discounted and the checks issued. Hamilton Bank, 
issuing the checks, made them payable both husband and wife and 
thereby indicated that they were the persons intended receive the 
proceeds. parted with none its money when accepted the notes. 
Its loss occurred when paid the checks upon the guaranty City 
Bank the validity the indorsements Bernice Berman. thus 
appears that, while Hamilton Bank was imposed upon forger, 
and the faith the forged notes gave him its check payable 
himself and his wife, City Bank was imposed the forger when 
obtained its money his own genuine indorsements and the forged 
indorsements his wife. The loss sued occurred the result 
reliance Hamilton Bank the guaranty City Bank that the 
indorsements were valid. this aspect, City Bank received from 
Hamilton Bank money which was not entitled. Upon discovery, 
Hamilton Bank demanded return, less the amount which had been 
restored the forger. The rule these circumstances that the 
bank which has drawn the cashier’s check itself may recover from 
the collecting bank when the indorsement has been forged. Farmers’ 
Bank Trust Co. Farmers’ State Bank, 148 Ark. 599, 231 
ef. Hartford-Connecticut Trust Co. Riverside Trust Co., 123 Conn. 
616, 197 the same extent, the drawer check may 
recover from the collecting bank when his own bank has paid and 
charged his own account check with forged indorsement. Life Ins. 
Co. Edisto National Bank, 166 505, 165 178; Gustin- 
Bacon Mfg. Co. First Nat. Bank, 306 179, 137 793. 
the drawee bank may credit the account and itself sue the collecting 
bank. District Nat. Bank Washington Loan Trust Co., App. 

This not case where impostor assumes another’s name and 
the drawer the check deals with him directly, believing him 
the person named. such case the collecting bank not liable, 
because the very person intended receive the money has indorsed the 
check. Central Nat. Bank National Met. Bank, App. 391, 
A., S., 520; Robertson Coleman, 141 Mass. 231, 
619, Rep. 471; Land Title Trust Co. Northwestern Nat. 
Bank, 196 Pa. 230, 420, 75, Am. St. Rep. 717. 
Nor case where some act the drawer has actually misled 
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the collecting bank into believing that could safely pay the check 
the forger, where some negligence the drawer has permitted 
the fraud under conditions which the bank should have been warned. 
Peninsular State Bank First Nat. Bank, 245 Mich. 179, 222 
157; Prudential Ins. Co. National Bank Commerce, 227 

What happened here that City Bank received money from 
Hamilton Bank checks which had acquired through forged in- 
dorsements and which under the Negotiable Instruments Law were 
legally uncollectible. Code 1929, Tit. 22, sec. The conduct 
Hamilton Bank delivering the checks the husband did not, 
the circumstances, preclude from setting the forgery the in- 
dorsement. Atlanta Nat. Bank Burke, Ga, 738, 
96; National Metropolitan Bank Realty Appraisal 
Title Co., App. 86, 87, 982. similar case the 
Supreme Judicial Court Massachusetts said: “If one fraudu- 
lently induced deliver person who not entitled check 
made payable another person who not entitled payment it, 
can his negligence suffering the fraud practiced upon him 
found direct and proximate cause payment made the 
banker whom the check drawn, upon forged indorsement the 
name the payee, without any investigation the banker the 
genuineness the indorsement? think not.” Jordan Marsh Co. 
National Shawmut Bank, 201 Mass. 397, 740, 742, 
A., S., 250. See also Murphy Metropolitan Nat. Bank, 
191 Mass. 693, 114 Am. St. Rep. 595; Mercantile Nat. 
Bank Silverman, 148 App. Div. 132 1017, affirmed 210 
567, 104 1134; Harlem Co-operative Bldg. Loan Ass’n 
Mercantile Trust Co., Misc. 680, 790. 

think the judgment all respects correct. 

*Where signature forged made without the authority the person whose 
signature purports wholly inoperative, and right retain the instru- 
ment give discharge therefor, enforce payment thereof against any party 


thereto can acquired through under such signature, unless the party against 


whom sought enforce such right precluded from sctting the forgery 
want authority. 


Collection Bank Stock Assessment 
Husband and wife held shares stock national bank 
“estate entireties.” Under this form owership 
accordance with the Michigan law, the wife became sole owner 
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said stock right survivorship upon the death her 
husband. Under the provisions the National Bank 
the Comptroller the Currency made assessment upon the 
stockholders the bank after its failure and subsequently the 
receiver the bank brought action recover from the wife. 

was held that she was subject the stock assessment 
since she became the sole owner the stock upon her husband’s 
death and continued thereafter obtain the benefits the 
stock, notwithstanding her failure, administratrix her 
husband’s will, list said stock her inventory. “There 
Michigan law,” said the court, “which prohibits married 
woman from becoming the owner national bank stock, 
other assessable stock, and since Section 64, Title 12, 
U.S. A., does not except married woman from the opera- 
tion its provisions, coverture defense this action for 
stock assessment thereunder.” This the holding the 
United States District Court, Michigan, D., the 
case Schram Collins, Fed. Supp. 783. its opinion, 
the court wrote: 


The shares Detroit Bankers stock involved this suit arose 
from the exchange shares the capital stock Peoples Wayne 
County Bank the early part 1930, standing the names 
Thomas Collins and Mary Collins, and written agreement and 
authority for the exchange said shares Peoples Wayne County 
Bank stock for said shares Detroit Bankers Company stock was 
signed October, 1929, said Thomas Collins, and the de- 
fendant Mary Collins. 

Following the death her husband, Thomas Collins, Febru- 
ary 14th, 1933, the defendant Mary Collins became the adminis- 
tratrix his estate April, 1933, under order the 
Probate Court for Wayne County, Michigan. about April 8th, 
1933, she filed inventory all the property the said estate, 
under oath, which inventory did not include said shares Detroit 
Bankers stock. 

Twelve dividends were issued said shares Detroit Bankers 
stock, between March 31st, 1930, and December 31st, 1932, all pay- 
able Thomas Collins and Mary Collins. Some all these 
dividend checks were endorsed the defendant Mary Collins, and 
least some them were deposited personal bank account 
the defendant, Mary 

With the exception one parcel real estate specifically devised 
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trustee, the rest and residue the Estate Thomas Collins, 
deceased, passed the defendant, Mary Collins. 

The defendant, Mary Collins, time disclaimed refused 
ownership the said shares Detroit Bankers Company stock. 

Ninety shares Detroit Bankers Company stock represent 
2.6502 shares the capital stock First National Bank-Detroit, 
against which the Comptroller the Currency levied 100 per cent. 
assessment May 16th, 1933. Barbour Thomas, Supp. 
271, affirmed Cir., 510, certiorari denied, 300 670, 

The said shares Detroit Bankers Company stock were held 
the said Thomas Collins and Mary Collins, his wife, effect 
estate entireties, and upon the death said Thomas Collins 
February 14th, 1933, the defendant Mary Collins became the 
sole owner, survivorship, said stock, and was the sole owner 
thereof when the assessment was levied May 16th, 1933. Section 
13071, Compiled Laws Michigan 1929; Hiller Olmstead, Cir., 

The defendant estopped deny liability for the assessment 
pertaining said shares Detroit Banekrs Company stock, 
because: 

(1) She voluntarily acquired the same with her husband, 1930, 
with full rights survivorship under, and subject the incidents of, 
Section 13071, Compiled Laws Michigan 1929, and thereafter know- 
ingly exercised the privileges and obtained the benefits such owner- 
ship. 

(2) Upon the death her husband, she failed list the same 
her sworn inventory administratrix his estate, thereby 
proclaiming that the estate did not own such shares, 

(3) She, time, disclaimed refused ownership said shares. 

Smith’s Estate, 282 Mich. 566, 276 554; Bicknell 
Hemmeter, 289 Mich. 544, 286 823. 

Had the assessment this case been levied prior the death 
Thomas Collins, the plaintiff would have been entitled joint 
judgment for the same against the said Thomas Collins, and the 
defendant Mary Collins, with respect said shares Detroit 
Bankers Company stock, which judgment (personal service having 
been had both defendants) would have been enforceable against 
their several and/or joint properties. Fors Thoman, 267 Mich. 
148, 255 297; Sect. 14513 seq., Compiled Laws Michigan 
Sect. 14554, Compiled Laws Michigan 1929; Sect. 14049, Com- 
piled Laws Michigan 1929. 

The defendant liable the plaintiff for the assessment liability 
pertaining said shares Detroit Bankers Company stock. 
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Said assessment bears interest per cent. from July 31st, 1933. 
Bowden Johnson, 107 251, Ct. 246, Ed. 386. 
judgment may entered accordance with these findings. 


Right Subrogation Waived Guarantor 


One Holden, close friend and relative defendant, took 
the initiative purchasing securities for the account de- 
fendant the New York office his firm. Defendant did 
not advance any money for the securities purchased her 
behalf Holden. The account was closed several times 
profit defendant. Later Holden reopened the account with 
advances defendant and January all the securi- 
ties the account were sold leaving debit balance against 
defendant for $34,959.82. Subsequently, Holden became 
guarantor defendant’s indebtedness the brokerage firm. 
From the time defendant’s account was closed until guar- 
antor’s death which occurred some two years later, demand 
was made the brokerage firm the guarantor. De- 
cember 18, 1936, however, the executor the deceased guar- 
antor sought recover subrogation the debt paid. 

was held that the right subrogation could not in- 
voked where the party secondarily liable did not wish avail 
himself his right. The failure show any demand the 
guarantor indicated that had waived his right and since the 
rights the parties were affected loss evidence from the 
delay, the defense laches could set against the execu- 
tor his action recover from the principal debtor. 

Where guarantor pays his principal’s debt has right 
substituted the position the creditor whom pays. 
This known guarantor’s right subrogation. The right 
subrogation, however, based considerations equity 
and good conscience and one who seeks subrogated must 
show some ground for equitable intervention. 

one intends confer gratuity upon the debtor 
discharging the latter’s liability, not allowed thereafter 
avail himself the creditor’s rights. The right subroga- 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1486. 


294 THE BANKING LAW JOURNAL 


tion will not invoked favor the mere volunteer since 
has equity his own favor virtue which court 
feels bound, matter justice and right give him the 
remedies the creditor whose debt has paid. The debtor 
has right leave his debt unpaid. 


Moreover, voluntary act waiver person entitled 
subrogation involuntary waiver subrogation, such 
arises from presumption law from acts and circum- 
stances, will destroy the right subrogation. there has 
been delay asserting subrogation and the rights the 
parties have been affected either loss evidence other- 
wise, the right subrogation will deemed waived. This 
so, despite the fact that the time the delay less than the 
statutory period limitations. The right subrogation 
equitable origin and nature, and due diligence must 
exercised asserting it. These principles law the right 
subrogation were enunciated the Supreme Court New 
York County the case Ely Stone, Sup. 
266. Further facts and the reasoning upon which the decision 


was based may read the following paragraphs quoted 
from the court’s opinion. 


Although the parties have this action equity, 
really action law. brought guarantor against his 
principal debtor recover subrogation the debt which the guar- 
antor has paid. Since the case Decker Pope 1757, reported 
Selw. P., 13th Ed., page 91, before Lord Mansfield, such 
obligation has been regarded quasi contract recoverable law. 
1821 Lord Eldon said it, “Until became acquainted with that 
case Martinnant, 1787, Reports 100], thought 
the remedy must equity.” Stirling Forrester, Bligh 575-590. 

was regarded quasi contract enforceable law for sum 
money action assumpsit Tom Goodrich, 1807, Johns. 
213. See also Keener, Quasi Contracts, 400. 

The period limitations it, therefore, six years even though 
the parties have treated equity. Steinert Title Guarantee 
Trust Co., App. Div. The debt was 
ascertained January 1931, when the defendant’s account with 
her stock brokers was closed out showing debit $34,959.32. 
December 1931, the defendant gave her creditors signed 
edgment the debt September 29, 1931. from that date, 
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December that the statute limitations. starts run. This 
action was started December 18, 1936, the First National Bank 
Boston, the Massachusetts executor the guarantor, who died 
February 11, 1934, resident Boston, Mass. objection was 
made motion answer its lack capacity sue, that was 
waived. Robbins Wells, Abb. Prac. 191, 195; Van Zandt, 
359, 369, Am. St. Rep. 659. the trial December 
20, Moses Ely, the ancillary executor, appointed New York 
was substituted plaintiff. That substitution was unnecessary and 
therefore immaterial the question the bar limitations and that 
defense, therefore, overruled. 

and prior his death February 11, 1934, Boston, Mass., 
the plaintiff’s testator, Joshua Holden, was and for many years had 
been close friend and relative marriage the defendant and 
member the New York Stock Exchange firm Laphan, Potter and 
Holden. March, 1927, Mr. Holden opened account the New 
York office his firm for the defendant, who put consideration 
margin. closed June 24, 1927, with profit $1,056.07 
paid the defendant. opened again July 27, 1927, again 
without any advance from her and closed August 19, 1927, with 
profit $273.64 paid the defendant. December 20, 1927, 
opened again without advance from her and it, June 1929, 
the defendant, her appetite for speculation sharpened these gains, 
deposited $17,000 cash. September 26, 1929, the defendant re- 
ceived therefrom the sum $2,000. She overstayed the boom 
Harding and Coolidge and between December, 1930, and January 
1931, all the securities the account were sold and debit balance 
against the defendant cast for $34,959.32. This the last item 
this account. December 31, 1930, Mr. Holden, who had interest 
$300,000 his firm’s capital, set charge the firm’s books 
$30,000 against his interest guarantee payment the defend- 
ant’s account and those three other customers his. March 16, 
1931, Mr. Holden signed written guarantee the indebtedness 
the defendant and the other three customers his. December 
31, 1931, increased his guarantee his four customers’ accounts 
$13,346.11. evidence the case that the defendant 
ever knew anything these various guarantees Mr. Holden. 
testified his surviving partners that had orally guaranteed these 
accounts from their opening the customers had put nothing. 
was not, therefore, mere volunteer injecting himself without 
reason the 

The defendant claims that Mr. Holden’s guarantees, unknown 
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her, were never intended him basis for subrogation; that 
put her into the market and badly handled her account; that was 
her close relative, friend and advisor; that realized had handled 
her account badly; that demand was ever made during his lifetime 
(he lived for over two years after the account was closed out) either 
the firm him for payment thereof and she also testifies that 
she had letter his handwriting which after the account was 
closed and before died wrote that the account was closed out 
satisfactorily. 


Her son proved her qualifications testify this letter was 
Holden’s handwriting. She and Holden, the son testified, and their 
families held the most intimate relations, spending their summers to- 
gether neighbors, friends and visitors York Harbor, Maine. 
That she frequently saw him write her presence, frequently received 
from him checks signed himself. that testimony she was quali- 
fied say was his, Holden’s, handwriting. Hoag Wright, 174 
under Section 347, A., formerly Section 829, P.” 204. 
Mrs. Munson testified that she saw this letter, read it, saw the de- 
fendant destroy having served its purpose after Holden’s death 
but she not clear whether was discharge the account 
the firm Holden individually. The defendant testified 
same effect. She competent so. 

Subrogation does not arise this case from contract agreement 
with the defendant. raised all the Court compel equity 
and justice, compel one who really should conscience and justice 
pay debt owes rather than one who only secondarily liable and, 
course, never raised where the party secondarily liable does 
not wish raise it, where making gift performing what seems 
equity him where subsequently for similar reasons waives 
discharges it. Not being matter contract may waived 
discharged without consideration and once waived, gone. 
Harvard Law Review, 381-384. And officious volunteer cannot 
invoke it, will not officiously raised court. seems 
that the failure show any demand the firm which was 
member effort invoke the deceased during his life, and the 
letter testified the witness Munson and the defendant, indicates 
that he, for reasons satisfactory himself, did not want hold her 
liable for the debt which had paid. While have ruled that this 
action not barred the statute limitations, the failure the 
deceased demand repayment him payment his firm some 
evidence laches which has caused loss evidence death all 
concerned and that also must considered. Seligson Weiss, 222 
App. Div. 634, 227 388; Pomeroy’s Equitable Remedies, Vol. 
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21; Creditors Corp. Pratt, 172 Misc. 695, 721, 
(2d) 240, and cases cited. 

Judgment for the defendant, dismissing the complaint the merits 
with costs. 


Funds Constituting Special Deposits 


special deposit created when there agreement, 
time deposit made, that shall held separate special 
fund for specific purpose and not commingled with other 
funds the bank subject checks drawn the deposi- 
tor. Wellston Trust Company, Union Electric Light 
Power Company Holt, Commissioner Finance, 186 
Rep. (2d) 480. 

trust company was about lose one its valuable 
accounts and thereupon negotiations were entered into for 
contract whereby the Trust Company would act collecting 
agent for the Electric Company, and transmit all collections 
it. The contract entered into follows: 


Union Electric Light and Power Company the City St. Louis, 
Missouri (hereinafter called the “Company”) hereby appoints Wells- 
ton Trust Company the City Wellston, County St. Louis, 
Missouri (hereafter called the “Bank’’), its agent collect and/or 
receive for the Company’s account all sums money due payable 
the Company from its agents, employees debtors tendering pay- 
ment thereof the said Bank and execute and deliver all proper 
necessary receipts releases for the funds received for the 
Company’s account. funds received the Bank shall 
promptly accounted for and remitted the Company, cash 
exchange. The agent Bank’s usual collection charges for its services 
making such collections shall paid promptly the company 
upon statements rendered the Bank. 

the event the agent Bank’s failure account for any funds 
received for the Company’s account, the said funds shall and 
remain the property the Company, and for any reason such funds 
cannot identified all other assets the Bank shall impressed 
with trust for the amount thereof, and the Company shall entitled 
preferred claim upon such assets. The funds received the 
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agent Bank shall not considered deposit with the Bank the 
Company, and the Bank shall have right title with respect there- 
to. The funds, received the Bank agent, shall not subject 
checks drawn the company, 

All negotiable paper received the Company’s account which 
the agent Bank drawee payor when honored, shall paid 
moneys which shall thereafter held the Bank agent for the 
Company until accounted for and paid, herein provided. 

The Company’s funds held the agent Bank shall all times 
kept separate special fund and never commingled with other 
funds the Bank, nor shall the Bank any time use, loan borrow 
the same any way. 


shall, however, not necessary for the Bank keep the 
identical money received for the Company’s account hand, but 
moneys equal amount must always maintained hand 
funds held the Bank agent belonging the Company, and 
special account thereof evidencing such facts shall all times main- 
tained the books the Bank. 

Remittance the proceeds all collection made for the Com- 
pany’s account, whenever made draft check credit upon 
the books another bank the Company’s credit, shall not con- 
sidered paid returned the Company until received the Com- 
pany money, the actual and unconditional credit the Com- 
pany upon the books such other bank. 

This agreement shall remain effect long the Bank continues 
receive collect funds agent the Company’s account. 

Executed duplicate the City St. Louis, Missouri, this 
twenty-fifth day January, 1933. 


the trial court the Company succeeded hav- 
ing preferred claim $8,463.53 impressed upon the funds 
the defunct Trust Company. appeal the Commis- 
sioner Finance, charge the Trust Company’s affairs, 
the court said, part, follows: 


The claim for preference based eight treasurers checks 
the Wellston Trust Company, aggregating $10,579.40 follows: 
check #45638 dated February 27, 1933, for $2,296.14, 
Treasurer’s check #45652 dated February 28, 1933, for $1,966.84, 
Treasurer’s check #45668 dated March 1933, for $93.66, Treasur- 
er’s check #45669 dated March 1933, for $2440.90, Treasurer’s 
check #45678 dated March 1933, for $76.81, Treasurer’s check 
#45679 dated March 1933, for $1,940.70, Treasurer’s check 
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#45697 dated March 1933, for $53.21, and Treasurer’s check 
#45698 dated March 1933, for $1,711.14.” 

each the treasurer’s checks the actual money was delivered 
the Trust Company locked bag; representative the Electric 
Company would unlock the bag, and the Trust Company’s treasurer 
teller would count and issue treasurer’s check payable the 
order the Electric Company for the amount and deliver the 
Company’s representative. The money was then placed with the money 
the Trust Company, but record was kept the Transaction 
except the cashier’s check register and the increase shown the 
money the Trust Company. deposit slip was issued and the 
money was not placed the credit the Electric Company. 

The presumption prevails our state that when money deliv- 
ered deposited bank trust company doing banking 
business, that general deposit, and the burden the depositor 
claiming preference prove that was special deposit. Moehlen- 
kamp Savings Trust Co. St, Louis, 282 Mo. App. 974, 108 
605. And has been held that the mere purchase draft 
cashier’s check for cash creates the relationship debtor and 
creditor, and consequently the bank fails while the draft cashier’s 
check outstanding, the holder thereof not entitled preference. 
Bank Republic Republic State Bank al., 328 Mo. 848, 
such doctrines must necessarily considered with rec- 
ognized exceptions thereto. The presumption that general 
deposit only presumption and necessarily takes flight the face 
proof the contrary, and while the cash purchase draft 
cashier’s check, without more, creates the relation debtor and credi- 
tor, yet, there proof agreement between the purchaser 
the draft cashier’s check and the bank that the money paid for 
the draft treated special deposit, then such relationship 
North Missouri Trust Company Mexico, Missouri, Mo. App., 
412; Security Nat. Bank Savings Trust Co. Moberly, 
340 Mo. 95, 101 33. 

cannot agree with the Appellant’s contention that the treas- 
urer’s checks forming the basis this claim had relation the 
contract dated January 25th and finally executed sometime after 
February 8th. The Electric Company had given notice the Trust 
Company January that would longer continue deposit 
account with it, following which the contract was drawn, which ex- 
pressly provided that funds received the Trust.Company and be- 
longing the Electric Company would not considered deposits, 
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and that such funds would held separate special fund and never 
commingled with other funds the Trust Company and would not 
subject check. The Trust Company’s treasurer hesitated about 
such contract, and February 8th returned unsigned, 
but afterwards reconsideration did sign behalf the Trust 
Company. when the transactions occurred forming the 
basis this claim, to-wit, the giving the treasurer’s checks, was 
entirely different method from that prevailing before the contract 
was executed, and was accordance with the written contract. 
must pay heed the purpose and intent the parties determining 
whether this was special deposit. Spicer Round Prairie Bank, 228 
Mo. App. 525, 121, 123. And the purpose and intent 
the parties may established the facts and circumstances sur- 
rounding the transaction. Kling Benson Banking Co., Mo. 

The Trust Company was about lose one its valuable accounts, 
and entering into this arrangement, while lost the account 
general deposit account which could used the Trust Company 
its general business, gained the profits acting agent for its 
former depositor. contract provided for the usual collection 
charges, and there was evidence that was later orally agreed that 
the Trust Company would paid stipulated charge each month. 

The Trust Company the Commissioner Finance charge 
thereof would have right this late day deny the authority its 
officer enter into the contract. Arnall al. Commercial Bank 
Wellsville, Missouri, Mo. App., 909; Wellston Trust Co. 
American Surety Co., 224 Mo. App. 241, 23; State rel. 
American Surety Co. Haid al., 325 Mo. 949, 100. 

The fact that moneys paid for the treasurer’s checks were com- 
mingled with the general funds the Trust Company, could not affect 
the rights the parties. The question not whether the Bank fact 
commingles the deposit with its general fund, but did have right 
484, 487. 

There being error the record the judgment the circuit 
court should affirmed. ordered. 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


COLLECTING BANK HELD LIABLE 
TRUSTEE 


New Jersey Title Guarantee Trust Company, Court 
Chancery New Jersey, Atl. Rep. (2d) 469 


Where trust company assigns bond and mortgage and 
authorized and directed assignee collect the principal and 
interest due thereon and pay the proceeds assignee, the under- 
standing that the trust company act simply bailee 
trustee for the funds collected. So, the trust company collects the 
funds due and issues treasurer’s check for the sum collected, and 
then fails before the check paid, the assignee entitled priority 
over general creditors. 


Syllabus the Court 


The complainant authorized the defendant trust company 
the principal and interest due under the bond and mortgage 
which had assigned her. She directed that the funds collected 
paid her. The moneys due were collected and the defendant gave 
complainant its treasurer’s check for the amount. Before the proceeds 
the check were paid, the Commissioner Banking and Insurance 
took control the defendant’s business because its insolvency. The 
Commissioner Banking and Insurance refused honor the check and 
the complainant general creditor the defendant trust 
company. The complainant claims the relationship debtor and credi- 
tor does not exist between her and the defendant trust company, and 
says she entitled priority. Held, complainant entitled the 
relief she seeks, 

‘‘treasurer’s check’’ not ‘‘money’’ the language the 
statute. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §159. 
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The defendant collected the principal and interest the bond 
and mortgage which complainant held, and issued its treasurer’s check 
her for the sum collected. Before the check was presented for pay- 
ment, the defendant’s affairs were taken over the Banking Commis- 
sioner, who refused honor the check preferred claim. The com- 
plainant now seeks preference under the provisions the Bank Col- 
lection Code, 7:6-17 (3), 7:6-17 (3). Held, that under 
the said Code the assets collected were impressed with trust favor 
the complainant, and, therefore, that she entitled preference, 


Suit Anna against the New Jersey Title Guarantee 
Trust Company, New Jersey corporation liquidation, establish 
priority. 

Decree for the complainant. 

John MeMaster, Jersey City, for complainant. 

Thomas Meaney, Jersey City, for defendant. 


EGAN, C.—On January 18, 1924, the defendant assigned bond 
and mortgage the complainant, which had been given Salva- 
tore and Benarda Scicchitano January 1924; and, separate 
agreement writing, guaranteed her the payment the principal 


mentioned the instruments, well interest thereon, the rate 
per cent. the agreement guarantee, the complainant authorized 
the defendant collect the principal and interest as, and when, 
became due, and directed that the proceeds paid her. January 
31, 1939, the defendant collected from the mortgagors, cash, the sum 
$173.18, and check, the sum $511.22; the total which covered 
the balance due account the principal, and interest. February 
1939, the defendant wrote the complainant telling her that the 
mortgage had been paid, and requested her call its office and bring 
with her the bond and mortgage, and such papers she had relating 
thereto, whereupon she would receive the amount due her. February 
1939, George the husband, delivered the 
defendant the bond, mortgage, and the assignment the mortgage, 
return for which received from the defendant its treasurer’s check 
the sum $700.62 full payment the principal and interest. 
February 11, 1939, Louis Reilly, Commissioner Banking and In- 
surance the States New Jersey, took control the defendant’s 
business, because its insolvency. 

The complainant this proceeding seeks establish priority for 
the $700.62 aforesaid. 

The complainant contends that she delivered the bond and mortgage 
the defendant with the understanding that was act simply 
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trustee, custodian, escrow depository—to pay her the amount 
aforesaid cash. 

The complainant had bank account with the defendant company. 
There was direction from her the defendant that the proceeds 
the mortgage were credited her bank account; nor did the de- 
fendant give her such credit. 

The defendant here argues that the complainant, order obtain 
priority, obliged trace, identify, the money received 
account the mortgage, among its general assets; that she was given 
unconditional credit upon its books; and, consequently, that the relation- 
ship between her and the bank that debtor and creditor. Acuntius 
Steneck Trust Co., 111 Eq. 81, 161 349. 

the defendant collected the moneys due under complainant’s bond 
and mortgage and directions from complainant credited the proceeds 
her bank account, unquestionably the relationship debtor and 
would thereby have been created, and the complainant would 
then the position mere general creditor. Maurello Broad- 
way Bank Trust Co., 114 167, 176 391; Jacobson 
Slaughter, 117, Eq. 252, 175 278; Acuntius Steneck Trust 
Company, supra. But that not the situation the instant case. The 
complainant was directed the defendant company produce her 
bond and mortgage and incidental written instruments. She did 
directed. return for her compliance, she received from the defend- 
ant its treasurer’s check for the amount collected it. The proceeds 
the collection never went into complainant’s bank account. The facts 
all lead the conclusion that the bank was acting bailee trustee 
for the complainant this one and any application the 
fund it, other than mere segregated bailment, trust, custody 
account, the circumstances, is, legal effect, wrong. was not 
empowered place, mingle, the complainant’s money with other 
moneys held deposits otherwise. 

The following cases have aspect not unlike the present situation, 
and the principles involved them aptly apply the instant case. 
Prudden Co., Ine. First National Bank Secaucus, 115 Eq. 
365, 170 860; Deal Asbury Park Ocean Grove Bank, 118 
Eq. 297, 178 790; Maio Steneck Trust Company, 114 Eq. 
25, 168 224; Nash Second National Bank Red Bank, 
265, 727; Orifice Elizabeth Trust Company, 116 110, 
183 192. like effect the case Hopper New Jersey Title 
Guarantee Trust Co., decided this court May 25, 1939, Vice- 
Chancellor Fielder, but which unreported,* and now appeal 
the Court Errors and Appeals. The law similarly well settled 
other states: International Milling Company, 259 77, 181 


*No opinion for publication. 
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Spohr, 180 201, 212, 14; Central National Bank 
Connecticut Mut. Ins. Co., 104 54, Ed. 693; Mississippi 
Valley Trust Co. West St. Louis Trust Co., 232 Mo. App. 281, 103 
529; Shell Petroleum Co. Sturdivant Bank, 231 Mo. App. 
1246, 1064; Upper Hudson Rye Flour Mills, 259 
State rel. Sorenson Farmer’s State Bank, 125 Neb. 427, 250 

the case Hopper New Jersey Title Guarantee Trust Co., 
supra, unreported aforesaid, use part the language Vice- 
Fielder expressed therein, because aptly illustrates and 
equitably meets the principles herein involved. is: 


that time had deposit account special account with 
the Title Company, and his instructions were effect don’t want 
share the proceeds the sale this stock credited account. 
want share the proceeds held until come and for it.’ That 
was instruction the Title Company segregate the proceeds, after 
satisfying Hopper’s indebtedness, from other funds the bank. 

Title Company failed comply with his direction. acted 
legal bad faith (not actual bad faith, course) taking Hopper’s 
money and putting with other money the bank received from other 


his the Vice-Chancellor also said: 


(the bank) was complainant’s agent for sale his stock and for 
collection the proceeds and having fulfilled its agency, held the 
proceeds trust for complainant, but acted legal bad faith dis- 
regarding complainant’s instructions, mingling his money with other 
bank funds and certainly its improper act could not change its 
trust relationship with complainant into the ordinary relation debtor 
and creditor. 

trust impressed general equitable principles the 
funds claimed complainant, 7:6-17 (3), 7:6-17 (3), 
expressly imposes trust thereon.’’ 


The complainant directs attention the Bank Collection Code, 
7:6-17 (3), 7:6-17 (3), which she says sustains her position. 
reads: 


agent collecting bank other than the drawee payor 
shall fail closed for business above, after having received 
any form the proceeds item items intrusted for collection, 
but without such item items having been paid remitted for 
either money unconditional credit given its books 
the books any other bank which has been requested accepted 
constitute such failed collecting other bank debtor therefor, the 
assets such agent collecting bank which has failed been closed for 


— 
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business above shall impressed with trust favor the owner 
owners such item items for the amount such proceeds and 
such owner owners shall entitled preferred claim upon such 
assets, irrespective whether the fund representing such item items 
traced and identified part such assets has been inter- 
mingled with converted into other assets such failed bank.’’ 


The Bank Collection Code, which part the Uniform Act 
seq.), has been adopted several states. has been force this 
state for approximately ten years. Before the enactment our Revised 
Statutes 1937, was known 1929, Chapter 270, and was 
entitled ‘‘An Act expedite and simplify the collection and payment 
banks checks and other instruments for the payment money.’’ 

Prudden Co., First National Bank Secaucus, supra 
[115 Eq. 365, 170 861], Vice-Chancellor Fielder said: 


the trust impressed the funds general equitable prin- 
ciples, the 1929 statute [reenacted above quoted] expressly impressed 
trust thereon favor complaintant. the satute declares that 
the situation here present preference exists favor the owner 
the fund, matter that the fund has been mingled with other assets 
held the defendant and cannot now traced identified. Therefore 
there must decree for 


Burlington City Loan Trust Company, 115 
Eq. 227, 170 32, 33, Vice-Chancellor Backes 


preference claimed under the ‘Bank Collection Code.’ 

the Burlington bank, collecting agent the complainant, 
the trust arose, and the fund came into the posses- 
sion the banking commissioner the next day, bound the 

funds the banking commissioner’s hands now are they 
were when the trust arose. Creditors cannot complain; their dividends 
may lessened, but their rights will not impaired. The trust fund 
will not taken from them; was never 

complainant entitled decree declaring the trust, and 
the banking commissioner will ordered pay the amount with earned 


the instant case money was paid complainant the defendant. 
The treasurer’s check which she received from the defendant not 
the language the statute. quite evident that check 
does not amount payment not honored and its payment 
refused. Kuhl Mayor, ete., Jersey City, Eq. 84; Joslin 
Weisberger Corporation, 107 Eq. 61, 151 612. 

If, above observed, unconditional credit were given the 
books the bank, then the complainant would have right 
priority. But such was given her the issuance and delivery 
the dishonored treasurer’s check. This point emphasized the 
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New York Court Appeals the matter International Milling Com. 
pany, supra [259 77, 181 55] follows: 


say that crediting the proceeds petitioner’s account 
the books the bank and commingling the proceeds the collection with 
the general funds the bank changed the relation between the parties 
from that bailor and bailee that creditor and debtor would 
give effect positive breach the bank its contract and 
make binding upon the petitioner acts which specifically contracted 
against but over which had 

did not accept unconditional credit and thereby 
become general creditor. receiving and presenting the cashier’s 
check, petitioner did nothing more than co-operate with the bank 
the attempted delivery the proceeds the collection. 

did nothing cause the bank change its position, and did not 
estop itself from insisting upon compliance with the terms its 

the bank was bailee and not debtor the fund ques- 
tion, there can doubt petitioner’s right, under the section 
quoted, claim preference. hold that the section excludes peti- 
tioner from claiming the identical fund bailor would, the event the 
assets should prove insufficient meet the claims preferred creditors, 
amount confiscation petitioner’s property without due process 
law. Such construction would make the statute unconstitutional 
and unnecessary because the statute contains words evidencing 
intent that should exclude existing 


Under all the cireumstances, feel that the complainant entitled 
the relief prayed for and shall advise. 


LIABILITY BANK FOR CASHIER’S 
SHORTAGE 


Community Sav. Bank Gaughen, Supreme Court Iowa, 289 
Rep. 727 


Defendant Gaughen was cashier for the plaintiff bank during 
1936 and defendant Anderson was president for defendant bank 
during 1936 until the latter part November. September 14, 
1936, Gaughen was short, cashier for plaintiff, the amount 
$25,000, and undertook conceal such shortage making entries 
plaintiff’s books indicate that $25,000 worth plaintiff’s bonds 
had been sent the defendant bank, and that the defendant bank 
was indebted the said sum account thereof. 
reconcile the debit $25,000 plaintiff’s books with the books 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1077. 
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the defendant bank, Gaughen wrote Anderson, president de- 
fendant bank that was need temporary showing 
the extent $25,000. accomplish this, Gaughen sent his note 
for $25,000, shares bank stock plaintiff, owned himself 
and his immediate family, and draft the account, signed 
himself, cashier for plaintiff. 


After the note had matured October 1936, Gaughen re- 
quested Anderson that charge the deal. October 16, 
1936, defendant bank charged the draft account, can- 
celled the note its books and returned the note Gaughen. How- 
ever, Gaughen made entry books the $25,000 
draft. November 1936, Gaughen executed another demand 
note for $25,000 and sent the same defendant bank with un- 
dated $25,000 draft account with defendant. These 
two instruments are recorded defendant’s books November 
13th but not show books. November 27th the 
second sight draft was charged defendant bank 
account and the note was returned paid. 


The court found that there was evidence show that any 
prior arrangement had been made defendant bank with Gaughen 
whereby the defendant was aid Gaughen stealing $25,000 for 
his own purpose from the plaintiff. When the sight draft was sent, 
was not sent for the purpose drawing against funds plaintiff 
already the hands defendant bank. The note was sent 
basis for credit the account plaintiff with defendant against 
which defendant could later charge the sight draft when the tem- 
porary need for credit showing had terminated. Accordingly, 
the making this transaction, plaintiff bank gave nothing and 
defendant bank received nothing. The matter was solely book- 
keeping arrangement, and the stock was sent additional security 
that Gaughen would not permit used anything except 
bookkeeping arrangement. Through this arrangement, plaintiff lost 
nothing, defendant gained nothing. The transaction with defend- 
ant did not cause the damage. merely afforded Gaughen op- 
portunity conceal the fact that damage had been sustained 
plaintiff. From such finding, necessarily follows that plaintiff has 
failed establish any actionable fraud against defendant bank 
and there basis for constructive trust against the assets 
defendant bank the sum $25,000. The shortage plaintiff’s 
books was due false entries made Gaughen the bond account, 
not plaintiff’s with defendant. 


Appeal from District Court, Clayton County; Taylor, Judge. 
Suit equity based alleged conspiracy defendants use 
assets and credit plaintiff for private purposes through the use 
sight drafts upon plaintiff’s account with defendant bank collateral 
security for private obligations defendant Gaughen, and praying 
that constructive trust favor plaintiff impressed upon assets 
defendant bank the sum $25,000 and for accounting re- 
gard thereto. The defense was general denial and special pleas 
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fraud and estoppel against plaintiff. The court heard the matter for 
the purpose determining whether accounting should had, found 
that Gaughen borrowed $25,000 from defendant bank, paid the same 
illegal and unauthorized draft upon plaintiff’s account, that de- 
fendant holds $25,000 trust for the plaintiff, denied the plea 
estoppel, and undertook set the matter for hearing the account- 
ing and for final judgment. Defendant bank appeals. 

Reversed. 

Miller Claussen and Holleran, all Clinton, for appellants, 


Smith O’Connor, Dubuque, and Murphy Son, of. 


Elkader, for appellee. 


MILLER, J.—Plaintiff state bank Edgewood, and the 
defendant bank national bank Clinton. Defendant Gaughen was, 
during 1936, cashier for plaintiff. Defendant Anderson was, during 
1936, until the latter part November, president for defendant bank. 

While Gaughen was acting cashier for plaintiff, was also en- 
gaged automobile loan business known the Automobile Finance 
Company. made default the trial and his whereabouts were then 
unknown. The evidence does not show his version the transactions 
involved. From the evidence introduced, would appear that was, 
without question, guilty unlawful conduct while acting 
cashier and defaulted for large sum money. The difficulties pre- 
sented this litigation arise through the fact that Gaughen undertook 
combine his relations cashier for plaintiff with his private finance 
business. August, 1936, Gaughen opened account for the plain- 
tiff with the defendant bank. His manipulation that account has 
resulted this litigation. 

September 14, 1936, Gaughen entered plaintiff’s books debit 
$25,000 defendant bank and plaintiff’s bond account with 
$25,000. September 19th, wrote Anderson asking for tem- 
porary showing credit $25,000 for not exceed ten days, that 
the permanent financing was all arranged, the deal went through, 
that did not have the required collateral and was enclosing shares 
stock plaintiff’s bank owned himself, his wife, his father and 
his mother-in-law, and, order that the loan would not sour, 
was enclosing undated draft cover the principal. enclosed 
with the letter said stock, his note for $25,000 and undated sight 
draft for $25,000 plaintiff’s account with defendant bank. Septem- 
ber 22nd the note was entered defendant’s books. The draft and 
stock were deposited collateral for plaintiff’s account and deposit 
slip showing the deposit $25,000 plaintiff’s account was sent 
Gaughen. 

October 1936, Anderson wrote Gaughen that the note had 
matured October 3rd, and suggested that would well clean 
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the deal. October 16th, Gaughen wrote Anderson charge 
the deal and enclosed his personal signed check blank filled out 
for the amount interest, asking that Anderson make reasonable 
possible. the same day, defendant bank charged the draft 
account, filled the interest check for $25, cancelled the 
note its books and returned the note Gaughen. However, Gaughen 
made entry plaintiff’s books the $25,000 draft the interest. 

November 1936, Gaughen executed another demand note for 
$25,000 and sent the same defendant bank with undated $25,000 
draft plaintiff’s account with defendant. These two instruments are 
recorded defendant’s books November 13th but not show 
books. November 27th, the second sight draft was charged 
defendant bank plaintiff’s account and the note was returned 
paid. 

The correspondence Gaughen and the deposit slips not appear 
files, but were found bank examiners. Some the 
monthly statements the defendant bank the plaintiff were not 
the files, but were produced later Gaughen. 

Anderson ceased president defendant bank the latter part 
November, 1936, but stayed with the bank for week ten days 
thereafter. When Gaughen’s defalcations were discovered plaintiff 
January, 1937, Gaughen turned over plaintiff certain property 
his indebtedness and executed order for the defendant bank de- 
liver plaintiff the bank stock which had been given collateral. 
This stock was surrendered defendant bank the plaintiff together 
with the auto finance paper also held defendant collateral upon 
plaintiff paying the defendant $18,000 satisfy Gaughen’s notes 
defendant amounting 

January 27, 1937, plaintiff’s books showed overdrafts amounting 
$13,220.29, which one was the Auto Finance Company the 
sum $1,762.56, and one Gaughen personally $8,418.05. Plain- 
tiff’s books also showed deposit with defendant bank amounting 
$38,924.93, whereas defendant’s books showed deposit $25,000 less 
than that sum. 

plaintiff’s petition, plaintiff alleges that the defendants conspired 
together use the assets and credits plaintiff for personal and pri- 
vate purposes, conspiring and agreeing together that Gaughen, while 
purporting act plainiff’s cashier, would wrongfully appropriate 
his own use and the use his co-defendants, assets.of the plain- 
tiff, would conceal such misappropriations transferring defendant 
bank for the apparent credit plaintiff funds plaintiff and notes 
Gaughen, and also personal notes Gaughen, would balance said 
credits plaintiff’s books misappropriating equal amounts plain- 
tiff’s assets, thereby enabling the defendants take assets the plain- 
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tiff exchange for Gaughen’s notes, keeping the accounts sufficiently 
large protect obligations Gaughen discounted, that accom- 
plish this purpose, undated sight draft drawn Gaughen said 
account plaintiff, payable the defendant bank, would all 
times held defendant bank amount sufficient cover Gaug- 
hen’s obligations the event his default; that plaintiff had 
knowledge such conspiracy the acts committed pursuant it; that 
defendant collected upon collateral securities deposited Gaughen 
pursuant such conspiracy, and applied the proceeds upon obligations 
that two sight drafts were deposited Gaughen with the 
defendant, each for $25,000; the first one, September 19, 1936, which 
was undated, was not entered plaintiff’s books and was wrongfully 
paid October 16th the defendant bank pursuant such conspir- 
acy and the proceeds thereof wrongfully applied the payment 
personal note Gaughen. The second draft was also undated, was de- 
livered November 13, 1936, with note Gaughen, and was not entered 
books. November 27th, defendant bank charged and 
depleted plaintiff’s account for the sum $25,000 without plaintiff’s 
knowledge, consent authority, pursuant such conspiracy and for 
the benefit defendant bank, and, accordingly, defendant bank holds 
$25,000 trustee for the plaintiff. The prayer the petition was 
that constructive trust favor the plaintiff the sum $25,000 
established and impressed upon the funds the defendant bank 
and for order that the defendant restore the same the account 
plaintiff, subject plaintiff’s order and direction; that defendant bank 
held accounting and that judgment entered for the amount 
found due the plaintiff. 

The answer defendant bank four divisions which Division 

Division the answer asserts that Gaughen needed capital his 
loan and finance business, borrowed money from defendants his 
personal notes, secured notes and conditional sales contracts the 
automobile purchasers; the notes were discounted and Gaughen’s 
direction deposited the account plaintiff bank with defendant bank. 
The line credit began with loan $7,500 August 24, 1936, 
increased new loans until ultimately retired. Interest was paid 
checks Gaughen his personal account plaintiff’s bank. Gaughen 
agreed and did keep collateral amounting per cent. more than 
the amount the loans. Gaughen was defaulter plaintiff. Such 
fact became known plaintiff; plaintiff and defendant banks went over 
the loans, discount payments and all matters connected therewith. The 
accounting culminated February 1937, when there was founa 
due defendant bank Gaughen’s notes the sum $18,430, which 
defendant held collateral amounting $23,000. With Gaughen’s con- 
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sent, the plaintiff paid the defendant $18,000 and defendant delivered 
plaintiff Gaughen’s notes and the collateral. The plaintiff has col- 
lected such collateral the sum $22,000. When this settlement was 
made the plaintiff knew the claims now asserted, said nothing 
them, but compromised the claims profit $4,000 plaintiff and 
plaintiff now barred and estopped assert the claims now made. 

Division III the answer, asserted that prior September 
19, 1936, Gaughen, while cashier plaintiff, had appropriated his 
own use, assets plaintiff amounting $25,000 and concealed the same 
false entries plaintiff’s bond account. September 14, 1936, 
Gaughen caused fictitiously credited said bond account $25,000 
which was debited account with defendant without deposit- 
ing $25,000 with defendant, thereby concealing his shortage with plain- 
tiff. cover the fictitious character such debit, Gaughen planned 
secure from defendant loan $25,000 and falsely and fraudulently 
represented the defendant that was solvent, had property the 
net worth $22,000, was need showing credit $25,000 for 
not more than ten days, that the permanent financing had been arranged 
the transaction went through, and delivered the defendant his 
note for $25,000 September 19, 1936, with shares stock plain- 
bank and sight draft; that the defendant relied upon the repre- 
sentations Gaughen being true when they were fact false, ac- 
cepted the collateral and entered the note deposit favor the 
plaintiff. October 16th, Gaughen, still planning conceal his 
shortages, wrote defendant that the deal had not materialized, but 
might needed later, instructed defendant charge the $25,000 
note but hold the stock and enclosed blank check cover the in- 
terest. Defendant filled the amount the interest, $25, sent the 
check through, returned Gaughen’s note plaintiff and charged plain- 
draft plaintiff’s When the draft was charged, 
money was fact withdrawn from account. November 
18, 1936, Gaughen wrote defendant needed accommodation for $25,000 
for short time, sent his note for that sum and undated draft 
plaintiff’s like amount. Defendant was still deceived 
Gaughen’s false and fraudulent representations, accepted the loan, de- 
posited the draft with the stock collateral, entered the note 
bill receivable, and credited plaintiff’s account for $25,000. Gaughen, 
pursuant his scheme, permitted said credit defendant’s books 
reconcile the fictitious debit which had entered plaintiff’s books. 
November 27th the draft was charged plaintiff’s account and 
the note was returned plaintiff. Defendant was deceived the 
fraud practiced upon Gaughen, acting cashier for plaintiff, 
and had the right recapture the funds thus wrongfully credited 
plaintiff defendant, result said fraudulent conduct the 
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part Gaughen. The loans were made upon offer Gaughen that 
they secured deposited drafts account with defend- 
ant and plaintiff cannot claim the benefit the credit such loans and 
also reject the terms and conditions upon which they were made and, 
plaintiff barred and estopped claim credit for the 
loans and deny defendant’s right the security the drafts and 
the right charge the drafts plaintiff’s account. 

Division the answer asserted that defendant bank sent the 
plaintiff monthly statements plaintiff’s account with the defendant, 
each monthly statement showing all the items debit and credit 
appearing plaintiff’s account, and each monthly statement was re- 
ceived plaintiff and plaintiff acknowledged receipt same, and that 
the same was correct. The monthly balances shown such statements 
1936 included the following: October $13,092.65; November 
December $18,864.76; and 1937: January $18,629.73; Febru- 
ary $4,845.74; March $4,996.72, and the April statement showed that 
the accounts balanced. The praper the answer was that the petition 
dismissed. 

Defendant Anderson filed answer the form general denial 
and also asked that the petition dismissed. 

When the matter came for hearing, counsel for defendant bank 
requested that the court proceed first determine whether not the 
plaintiff was entitled accounting. This request counsel was 
granted. Evidence was introduced and the matter being submitted, 
the court found that September 22, 1936, Gaughen borrowed the 
sum $25,000 from defendant bank his own personal note, used 
the sum pay off his own and debts plaintiff, placing 
the same the account plaintiff defendant bank, which account 
was over $25,000 short for four days just preceding September 22, 1936, 
due the appropriation assets the plaintiff Gaughen’s per- 
sonal use; that October 16, 1936, the defendant bank took from the 
account plaintiff the sum $25,000, through illegal and un- 
authorized draft, which sum still held defendant bank and the 
property the plaintiff and held trust for plaintiff; that the matters 
pleaded Divisions III and the answer defendant bank 
not constitute defense and are not bar recovery; that 
plaintiff entitled accounting and the cause was continued until 


January 25, 1939, for the purpose taking further testimony 


the accounting and for the entry final judgment and decree. Before 
the date set for such hearing, the defendant bank perfected appeal 
this court from such ruling. 

Accordingly, undertake set forth the legal propositions which 
appear decisive and will discuss the facts shown the 
record they pertain such propositions. 
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readily apparent that, under the record herein, the important 
factor that the petition asserts conspiracy defraud and the de- 
cisive question that, for plaintiff granted relief, was neces- 
sary that plaintiff establish the necessary elements actionable fraud. 
defining such elements, this court has recently stated the case 
Gipp Lynch, Iowa, 285 659, 662, follows: ‘‘This action 
based primarily the claim fraudulent conduct the part ap- 
pellee. The elements necessary constitute actionable fraud are stated 
this court the case Reinertson Consolidated Chemical Prod- 
ucts Co., 205 Iowa 417, 420, 216 68, 69, follows: ‘The elements 
cause action for fraud (though they may stated more con- 
densed form, Smith Packard Co., 152 Iowa 1076) 
are (1) representation, (2) falsity, (3) materiality, 
(5) intent deceive, (6) reliance, (7) resulting injury and damage. 

After reviewing the facts that case, conclude follows: ‘‘The 
record herein appears one for the application the rule recog- 
nized this court the case Steckel Million, 210 Iowa 1139, 
1141, 231 387, 388, wherein state: ‘Because the record here 
presented, are constrained affirm the judgment and decree entered 
the district court. This conclusion reached, not however the 
theory suggested the district court that there was fraud without re- 
sulting prejudice, but rather applying the principle that there can 
actionable fraud the absence damage prejudice. Without 
prejudice damage appellant there was, fact, fraud, although 
and the appellee may have intended defraud.’ 

From the above recent pronouncement this court, obvious 
that, before plaintiff entitled relief, necessary for plaintiff 
establish that the defendant bank was guilty fraudulent conduct 
resulting damage the plaintiff. The amount such damage, 
any, the extent plaintiff’s recovery. This recognized plain- 
tiff. the petition, plaintiff states, ‘‘That reason the facts herein 
alleged plaintiff has been defrauded, the exact amount damage 
plaintiff reason thereof being plaintiff unknown.’’ the reply 
argument, filed behalf plaintiff this court, counsel state: ‘‘In 
the instant case plaintiff alleged conspiracy and fraud which resulted 
damage plaintiff. That the subject matter the Court’s de- 
cision. Manifestly, before the Court could determine whether the plain- 
tiff was entitled accounting, was necessary the court find out 
fraud had been committed and whether had resulted probable 
damage plaintiff. Those questions were determined the Court. 
immaterial whether there was technical conspiracy there was 
fact fraud which was perpetrated defendants acting jointly. 
The Court had make finding that subject and upon the question 
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whether there was probable right recovery. That finding the 
Court has made.’’ 

sustain such determination, was necessary for the plaintiff 
establish and for the court find that the loss $25,000 was occasioned 
misconduct the part the defendant bank. After careful 
amination the record, are the opinion that the record does not 
sustain such finding. 

The allegations the existence conspiracy important 
undertaking connect defendant bank with the loss plaintiff, which 
oecurred prior September 22, 1936. the theory that 
Gaughen conspired with the defendant bank and that was agreed 
between them that Gaughen would take for his own use, $25,000 
plaintiff’s property, and that the defendant would aid and abet Gaug- 
hen concealing such misappropriation plaintiff’s assets. 

The record shows that Gaughen first wrote Anderson September 
19th. Accordingly, sustain plaintiff’s theory, necessary es- 
tablish that the agreement was made prior the time that the letter 
September 19th was written. There direct evidence any 
such agreement conspiracy. With Gaughen unavailable wit- 
ness, the absence such direct evidence not surprising. Plaintiff 
relies, often the case, upon evidence. The circum- 
stantial evidence introduced the plaintiff herein not only fails 
prove plaintiff’s theory, but appears more consistent with defend- 
ant’s theory than with 

Anderson, witness, denied any such conspiracy. stated, 
there direct evidence it. Plaintiff’s Exhibit debit slip, 
reading follows: ‘‘Date—9/14, Account—City Natl, Description— 
reading follows: ‘‘Date—9/14, Account—Bonds, Amount—$25,- 
000.00’’ with description. These two exhibits were prepared 
Gaughen and form the basis for the entries plaintiff’s books, which 
appear September 14, 1936, wherein the books show debit $25,000 
defendant bank, and credit plaintiff’s bond account $25,000. 
The record made Gaughen subject but one interpretation, 
namely, that, September 14, 1936, sent $25,000 worth plaintiff’s 
bonds the defendant bank. Plaintiff’s witness, Peterson, who suc- 
ceeded Gaughen testifies that, after very diligent search, 
found record, and fact evidence any bonds belonging 
plaintiff having been sent the defendant bank September 14, 1936. 
Defendant’s evidence likewise conclusive that bonds were received 
from plaintiff September 14, 1936. The evidence clearly demon- 
strates that September 14, 1936, Gaughen was short, cashier for 
plaintiff, the amount $25,000, and undertook conceal such short- 
age making entries plaintiff’s books indicate that $25,000 worth 
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bonds had been sent the defendant bank, and that the 
defendant bank was indebted the plaintiff said sum account 
thereof. Such entries are false and fraudulent, both plaintiff and 
defendant bank. 

The transactions that were later had Gaughen with defendant 
bank were obviously had for the purpose further concealing his 
shortage. was necessary that employ some method reconcile 
the debit $25,000 plaintiff’s books with the books the defendant 
bank. accomplish this result, wrote Anderson that was 
need temporary showing credit the extent $25,000. 
accomplish this, sent his note for $25,000, shares bank stock 
plaintiff, owned himself and his immediate family, and draft 
the account, signed himself, cashier for plaintiff. When this 
sight draft was sent, was not sent for the purpose drawing against 
funds plaintiff already the hands defendant bank. The note 
was sent basis for credit the account plaintiff with defend- 
ant against which defendant could later charge the sight draft when 
the temporary need for credit showing had terminated. Accordingly, 
the making this transaction, plaintiff bank gave nothing and de- 
fendant bank received nothing. The matter was solely bookkeeping 
arrangement, and the stock was sent additional security that Gaug- 
hen would not permit used anything except bookkeeping 
arrangement. Through this arrangement, plaintiff lost nothing, de- 
fendant gained nothing. Plaintiff’s loss had already occurred. The 
transaction with defendant did not cause the damage. merely af- 
forded Gaughen opportunity conceal the fact that the damage had 
been sustained plaintiff. 

There direct evidence and the circumstantial evidence wholly 
insufficient show that any prior arrangement had been made 
defendant bank with Gaughen whereby the defendant was aid Gaug- 
hen stealing $25,000 for his own purposes from the plaintiff. There 
rational theory which conceived that defendant 
bank would make such arrangement. had absolutely nothing 
gain and everything lose entering into such arrangement. 
Any officer the defendant bank who would participate such 
arrangement would violate every duty that owed defendant. The 
evidence far more consistent with the theory that defendant was de- 
Gaughen’s actions than that knowingly co-operated with 
him. 

The subsequent conduct defendant bank likewise consistent with 
defandant’s theory and inconsistent with plaintiff’s theory. When the 
draft was credited plaintiff’s and the note returned paid 
October 16, 1936, this was entirely consistent with defendant’s con- 
tention that was temporary matter and that defendant bank relied 
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upon Gaughen’s representation that the deal that contemplated had 
not materialized. not consistent with the fact that Gaughen had 
stolen $25,000 plaintiff’s property which still had keep con- 
October 31, 1936, the monthly statement which defendant 
bank sent plaintiff showed the items which revealed the transaction 
and the balance showed that plaintiff’s books could not reconciled 
with defendant’s books. For Gaughen continue conceal his short- 
age, was necessary for him conceal defendant’s statement. Thus 
find one alleged conspirator performing act which his alleged 
conspirator must conceal. This not consistent with unity action, 
plan design. 

The transactions which pertain the second $25,000 note and 
ond $25,000 draft are the same character and subject the same 
comments. They all occurred the month November and the state- 
ment sent the end the month had concealed Gaughen from 
the plaintiff. 

Counsel for plaintiff their brief and argument, while making 
various contentions, fact recognize the vital weakness their posi- 
tion. their opening brief and argument, they state: ‘‘On the trial 
full accounting was made all items account between the two 
banks, except the one item $25,000 and attorney ad- 
mitted record, and was There were two items 
$25,000. Defendant bank accounted for each exactly the same man- 
ner. the accounting one was proper, was also proper 
the other. the accounting was improper one, was improper 
both and plaintiff’s claim would for $50,000 rather than $25,000. 
The reason that counsel concede that proper accounting was made 
all items except the one item $25,000 that there basis 
upon which plaintiff can claim loss except that based upon Gaughen’s 
hypothecation $25,000 from the plaintiff’s bond account Septem- 
ber 14, 1936. 

From this follows that, unless plaintiff has introduced sufficient 
evidence justify finding that defendant bank was guilty conduct 
which resulted plaintiff’s loss $25,000 from its bond account, plain- 
tiff has established basis upon which permit recovery herein. 
The trial court found that plaintiff had made satisfactory showing 
this issue. this the trial court erred. The court should have found 
and determined that the plaintiff had failed establish that the de- 
fendant bank was responsible for the damage sustained the plaintiff. 
From such finding, necessarily follows that plaintiff has failed es- 
tablish any actionable fraud against defendant bank. From this 
follows that plaintiff has failed establish any basis for constructive 
trust against the assets defendant bank the sum $25,000 and 
there basis for requiring defendant bank account for same. 
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The court should have dismissed the petition defendant bank and 
Anderson. 

There was shortage $25,000 plaintiff’s books. This was not 
true defendant’s books. The shortage plaintiff’s books was due 
false entries made Gaughen the bond account, not plaintiff’s 
aceount with defendant. Division III the answer defendant 
bank, asserted that Gaughen, while acting cashier for plaintiff, 
made false and fraudulent representations defendant. That his 
representations were false must conceded. That they were relied 
upon though true established the evidence. also asserted 
that plaintiff cannot ratify that part the transaction that bene- 
ficial and repudiate the burdens cast plaintiff, that plaintiff must 
ratify the entire transaction. deny the plea estoppel and permit 
the transaction September 22, 1936, constitute payment Gaug- 
hen’s cashier for plaintiff, would work fraud plain- 
tiff through Gaughen, its cashier, against defendant bank. this 
issue, the court should have found that the matters stated Divisions 
and the answer defendant bank constituted good defense. 


plaintiff’s theory that the conduct Gaughen with defendant 
bank regard the $25,000 note-draft transactions was wholly un- 
authorized and not binding upon plaintiff. However, the effect the 
decision, construing the transactions September 22, 1936, 
payment Gaughen’s plaintiff without the right 
defendant bank use the draft, without which would not have ac- 
cepted the deposit, effect permits the plaintiff ratify part the 
transaction, accept all elements the transaction beneficial it, and 
the same time repudiate all the burdens the transactions. This 
contrary well established principles repeatedly announced this 
Court. 

Under the record herein, each $25,000 deposit was credited the 
plaintiff bank part transaction wherein the defendant bank, 
each case, acquired draft plaintiff’s account for the amount 
the deposit. Plaintiff now seeks repudiate the drafts unauthorized. 
The issuanee the draft each case was part the same transac- 
tion which resulted deposit the credit the plaintiff. plain- 
tiff repudiate any part the transaction, must repudiate the 
entire transaction. repudiate the draft either case unauthor- 
ized, requires also repudiation the deposit the credit plaintiff. 
Accordingly, whether approach the situation from the standpoint 
ratification repudiation Gaughen’s unauthorized acts, the result 
the same. 

have heretofore pointed out that, the trial, counsel for plain- 
tiff conceded and stipulated that defendant bank fully accounted for 
one the $25,000 note-draft transactions. there stated, the account- 
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ing each was identical. defendant bank accounted for one, 
for both. The court should have held that accounted 
for both because, plaintiff was ratify repudiate either transac- 
tion, plaintiff was bound ratify repudiate the entire transaction. 
With each transaction ratified its entirety, the record shows that the 
deposit each case was made solely create debit item plaintiff’s 
account against which credit the draft. This was done each 
Each transaction has been completed. Defendant bank has fully ac- 
counted each instance. 

The order appealed from reversed and the cause remanded for 
further proceedings harmony with this opinion. 

Reversed and remanded. 

Hamilton, J., and Stiger, Sager, Hale, Oliver, and Bliss, JJ., 


DEPOSITS MADE WHEN BANK INSOLVENT 
Smith Stillman, Supreme Court Florida, 193 So. Rep. 


One who deposits money bank time when the bank 
hopelessly insolvent the knowledge its officers will entitled 
preference payment upon the failure the bank. 


Appeal from Court, Volusia County; Smith, Judge. 
Suit Marie deC. Stillman, widow, and William Ronald, against 
Smith, general liquidator Merchants Bank Trust Com- 
pany, Florida banking corporation, and others, establish preferred 
against the Merchants Bank Trust Company. From adverse 
decree, defendants appeal. 

Affirmed. 

Magurie, Voorhis Wells and Voorhis, all Orlando, and 
Green West and Roger West, all Daytona Beach, for appellants. 


Horn Ossinsky, Daytona Beach, and Scarlett Futch, 
Land, for appellee. 


PER CURIAM.—The record this case discloses that Marie deC. 
Stillman, June 19, 1929, deposited with the Merchants Bank Trust 
Company Daytona Beach the sum $37,747.60. before June 
24, 1929, she drew check her deposit with the Merchants Bank 
Trust Company the sum $17,750, payable her brother, William 
Ronald, used him paying note she was then due Mr. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) 


THE BANKING LAW JOURNAL 319 
Justice which matured and was expected presented for payment 
July 1929, which time she expected absent from Florida. 

Mr. Ronald June 24, 1929, deposited said check his account 
with the Merchants Bank Trust Company, and July 1929, 
deposited his said account the additional sum $4,000. Mrs. Still- 
man and her brother William Ronald discussed the payment the note 
with the officers the bank, and was suggested that payment thereof 
deferred with the expectation that discount could obtained from 
Mr. Justice, the holder the note. was understood that money left 
Ronald the bank should used paying the note. The note 
was presented for payment through the Merchants Bank Trust 
Company and inquiry was made learn the had been sent the 
bank. The bank closed its doors for business the night July 10, 
1929, and never again opened for the transaction business. The 
money for the payment the note appeared the name William 
Ronald when the bank closed. 

May 30, 1929, the Merchants Bank Trust Company obtained 
loan through the Florida National Bank Jacksonville and other banks 
for the sum $500,000 and secured the payment thereof mortgage 
the bank building and fixtures and pledging certain notes, bonds 
and other securities the bank were acceptable and satisfactory 
the mortgagees. The above loan was concluded around the first June, 
1929, with the specific understanding that the Board Directors 
the bank would immediately pay the additional sum $250,000 cash 
into the bank. The Board Directors complied with the request and 
agreement and placed the amount the bank and security therefor 
took accepted second lien the assets the Merchants Bank 
Trust Company pledged the Florida National Bank Jacksonville 
trustee. 

The Comptroller appointed Liquidator for the Merchants Bank 
Trust Company when proof claims were presented him. The plain- 
tiffs claim preference based the grounds special deposit and 
that the bank was hopelessly and irretrievably insolvent the knowl- 
edge the officers when such deposits were accepted, viz., the sum 
$17,762 deposited June 24, 1929, and the $4,000 deposited July 1929. 
The claim was approved legal form. 

the 3rd day July, 1933, plaintiffs filed the Circuit Court 
Volusia County, Florida, their amended bill complaint praying that 
their deposits, above referred to, decreed preferred claim against 
the Merchants Bank Trust Company, because said deposits were 
received and accepted the Merchants Bank Trust Company when 
the bank was hopelessly and irretrievably insolvent and this condition 
the time was well known its officers. 
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The defendants filed joint and several motion dismiss the 
amended bill complaint different grounds, when the same was 
the lower court overruled and denied, and the defendants filed 
joint several answer the amended bill. Special Master was 
appointed, testimony taken, and final hearing, the relief sought 
the prayer the amended bill was allowed, and from that final decree 
appeal has been perfected this Court. 

The first assignment presented for consideration this Court that 
the lower court erred entering its order overruling and denying the 
joint and several motion the defendants dismiss the amended bill 
complaint. find merit this assignment. 

contended that the mere shifting credits does not augment 
assets closed bank unless the relation the trustee and beneficiary 
was created agreement implied law prior the closing the 
bank. Counsel for appellants cite the cases Bryan Coconut Grove 
Bank Trust Co., 101 Fla. 947, So. 481, 134 So. 229; St. Augustine 
254, Ct. 516, Ed. 1089, 1288, and other authori- 
ties. From our study the testimony and the final decree entered 
the lower court, does appear that the lower court was justified 
finding matter fact that the relationship trustee and beneficiary 
arose the case bar out the hopeless and irretrievable insolvency 


the bank, which was known the officers when the deposits ques- 
tion were made the bank. 


next contended that the testimony adduced fails support the 
final decree entered the lower court. other words, the question 
decided this record whether not the Merchants Bank 
Trust Company was hopelessly and irretrievably insolvent June 24th, 
and July 6th, 1929, and that this insolvency was known the officers 
the bank when these deposits were made said dates. 

The lower court made findings fact expressed the terms the 
final decree, viz.: (a) That prior May 30, 1929, the Merchants Bank 
Trust Company was hopelessly and irretrievably insolvent and this 
fact was known the officers and directors thereof; (b) the Bank Ex- 
aminers’ report the bank dated September, 1928, presented 
the Comptroller, showed that the ‘‘Surplus and undivided profits the 
bank were wiped out’’ and ‘‘excessive losses existed’’; (c) the Bank 
declined write off losses until after the report the Comptroller was 
made, and published statement June, 1929, that the bank carried 
surplus $250,000; (d) the bank obtained loan $500,000 and the 
Directors placed $250,000 additional money the Bank June, 1929; 
(e) the officers the bank had deposits and carried none sub- 
stantial amount with the bank; (f) some the officers obtained loan 
from the bank private corporation owned them the sum 
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$44,394.80 and did not secure the payment thereof, neither did the offi- 


cers endorse the note evidencing the indebtedness. 


think the case bar ruled Garrett Tunnicliffe, 107 Fla. 


393, 145 So. 213. 


The lower court, from the evidence adduced, found that the Mer- 
chants Bank Trust Company was hopelessly and irretrievably insol- 
vent the time the deposits were made and the officers knew and had 


knowledge thereof. find sufficient testimony the record 
sustain the finding the Chancellor below. This Court has held 


unbroken line decisions that the findings the Chancellor the 


facts will not disturbed appeal unless they are clearly erroneous. 


See Farrington Harrison, Fla. 769, 116 So. 497; Bank 


Trust Co. Sengstak, Fla. 606, 116 So. 267; Mock Thompson, 


Fla. 477, So. 673; Lucas Wade, Fla. 419, So. 231; Kent 


Knowles, 101 Fla. 133 So. 315, 317. 


have carefully examined the entire record, studied the briefs and 


examined the authorities cited counsel for the respective parties and 
fail find error the record. 


Massachusetts Bonding Ins. Co. Pittsburgh Pipe Supply Co., 


Bdition) §549. 


The decree appealed from hereby affirmed. 


BANK NOT LIABLE FORGED CHECK 
NEGLIGENT PARTY 


Court Civil Appeals Texas, Paso, 135 Rep. (2d) 818 


bank presumed know the signatures its depositors, and, 
forged check accepted and paid, the bank general rule 
will not heard assert mistake the signature. There is, 
however, well established exception the general rule which 
that the party receiving the money the forged check has 
any way contributed the success the fraud the mistake 
fact under which the payment made, the loss can traced 
the fault negligence the party receiving the money, then 
the loss should fall upon him, rather than upon the bank which 
paid out the money the forged check good faith and without 
actual negligence its part. 

Wair negotiated with Futoransky, authorized agent defendant 
Supply Company, for purchase machinery and was finally 
agreed that Wair paid $1,500 cash would sell machinery 
him for $4,500, the balance paid according the terms 
the contract. Subsequently, Wair came Futoransky’s office with 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
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check $2,000 purportedly drawn bank Vivian 
Wair delivered the check Futoransky. After the contracts were 
drawn and completed, Futoransky accompanied Wair went 
the bank; Futoransky endorsed the check, received $500 cash 
which delivered Wair and $1,500 received the form 
check payable the defendant Supply Company. 

After Futoransky received the money and check delivered the 
contract Wair and the defendant Supply Company immediately 
delivered the machinery Wair. The teller the bank did not 
examine the signature card Vivian Church prior paying the 
check see how compared with the signature the check. The 
$2,000 check was ordinary bank check; the left the space for 
filling the name the payee were the words ‘‘Pay the order 
this space the check had the word the check but 
upon all the evidence could reasonably concluded that the check 
was given Futoransky blank payee and that Futoransky 
wrote the word ‘‘cash’’ the check. There was also another check 
$20 similarly drawn check $2,000 which Futoransky wrote 
the word The checks were later discovered forgeries 
and the bank credited the account Vivian Church with the sum 
$2,020. The bank assigned its claim the plaintiff. 

The court found Futoransky guilty negligence the bank 
and was liable plaintiff the amount both checks. Futoransky, 
upon receipt the checks blank payee, was put upon inquiry 
authority granted Vivian Church have word 
written checks. Defendant Supply Co. was found not liable for 
the act its agent committed outside the scope his employment 
and the retention the benefits after change principal’s position 
did not operate ratification. 


Appeal from District Court, Gregg County; Meredith, Judge. 

Action the Massachusetts Bonding Insurance Company, 
assignee the First National Bank Longview, Tex., against Pitts- 
burgh Pipe Supply Company and others, recover amount paid 
plaintiff’s assignor two forged checks. From the adverse part 
judgment, plaintiff appeals. 

Judgment affirmed defendant Pittsburgh Pipe Supply Com- 
pany, and reversed defendant 

Chrestman, Brundige, Fountain, Elliott Bateman, Dallas, for 
appellant. 
Smead and Earl Roberts, both Longview, for appellees. 


PRICE, J.—Massachusetts Bonding Insurance Company, here- 
inafter referred plaintiff, instituted this action the District 
Court Gregg County, Texas, against Pittsburgh Pipe Supply Com- 
pany, hereinafter called Supply Company, Futoransky, hereinafter 
called Futoransky, and Charles Wair. Plaintiff sued the assignee 
the First National Bank Longview, Texas. sought recovery 
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the sum $2,020, alleging this amount was the amount paid its 
assignor two forged checks drawn against the account Vivian 
Church and paid therefrom its said assignor, and ascertainment 
the forgery credited back the account Miss Church. The forgery 
the checks was alleged have been committed Wair; that the 
ease the $2,000 check Wair forged the name Vivian Church, leaving 
the name the payee blank; that the defendant Supply Company, act- 
ing through its duly authorized agent, Futoransky, filled the blank 
left for the payee with the word ‘‘cash,’’ presented same the assignor, 
and upon defendant Futoransky endorsing same, received cash therefor. 
charged that Futoransky and the Supply Company owed duty 
the assignor bank before presenting such checks for payment inquir- 
ing the purported drawer thereof what authority had been given 
fill the name the payee; that had such inquiry been pursued 
with reasonable diligence would have been discovered that the checks 
were forged; that reason the negligence said Futoransky and 
the Supply Company plaintiff’s assignor suffered loss $2,020; that 
the said Futoransky and the Supply Company were guilty negligence 
not inquiring how Wair came into possession the checks, either 
them, what authority might have fill the blanks 
therein negotiate same. Relief was also sought the grounds 
mutual mistake and doctrine unjust enrichment. 

Futoransky answered general denial and plea negligence 
the part the assignor bank cashing the check, and that was 
bona fide purchaser the checks good faith. 

Defendant Supply Company answered general denial, set 
negligence the part the assignor bank; further, Futoransky 
signed altered the checks did his own responsibility 
and not its further, that was bona fide purchaser for value 
the said checks. 

Wair did not answer and judgment default was rendered against 
him. This part the judgment has not been appealed from. 

The trial was before the court and resulted judgment against 
the plaintiff the two answering defendants. Plaintiff duly per- 
fected appeal and the here for review. 

here without findings fact law the trial 
court, none were requested. Under the law implied that all 
essential facts were found the court such manner support 
the judgment. other words, are not warranted disturbing same 
under any theory there evidence support thereof. 

There little dispute the facts. Prior the the 
$2,000 check the bank, Wair had been negotiating with Futoransky, 
who was agent and employee the defendant Supply Company, 
for the purchase machinery and supplies for drilling oil well. 
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was finally agreed between Wair and Futoransky, acting behalf 
his principal the scope his authority, that upon Wair paying 
$1,500 cash, the Supply Company would sell and furnish him 
price $4,500 the material and machinery desired, the balance 
paid the manner and the extent the contract agreed. There 
was delay several days, but thereafter Wair appeared the office 
Futoransky with the $2,000 check question. This check purported 
drawn plaintiff’s assignor Vivian Church. Wair delivered 
this check Futoransky. After the contracts were drawn and com- 
pleted Futoransky, accompanied Wair and another, went the 
bank, endorsed the check, received therefor $500 cash which 
delivered Wair. Fifteen hundred dollars received the form 
check payable Supply Company. After receipt the 
money and the check Futoransky delivered Wair the contract 
question and immediately thereafter the machinery and supplies men- 
tioned the contract were delivered the Supply Company Wair. 
Before paying the check the teller the assignor bank did not examine 
the signature card Vivian Church see how compared with the 
signature the check. The forgery the signature was rather 
skilful one. 

when and whom the word was written the $2,000 
check. Plaintiff assumes that the evidence establishes the extent that 
minds reasonable men differ thereto that was written 
Futoransky after the check was delivered him Wair and before 
same was presented the bank. Defendants assert that was 
issuable fact when whom the blank was filled; that the 
evidence was sufficient justify finding the court that the word 
had been written before the check was delivered Futoransky and 
without his knowledge. Further, that this Court should attribute such 
finding the trial court necessary support the judgment 
rendered. 


The only solution this controversy examine the evidence 
shown the record. Futoransky testified deposition and person 
the trial. substance said did not remember whether the 
space was blank the time received the check; did not remember 
for sure whether filled the blank—he might have done so; 
would not say under oath that did not it; that did not know 
whose handwriting the word ‘‘cash’’ was; did not know whether 
was his not—it could his handwriting—he would not say 
was not. regard the $20 check said remembered writing 
the word Witness examined the $20 and the $2,000 check and 
said the word appeared each check looked, hand- 
writing, good deal alike. 
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president the bank, called him about the forgery when same was 
and that that same day investigation was made about 
the forgery. the course the investigation was present 
conversation with Mr. Futoransky, Mr. Loftis, Mr. Taylor and Mr. 
Davis; that Futoransky said the $2,000 check was blank the payee 
when delivered further said (Futoransky) had written the word 
the $2,000 check. Mr. Loftis, the president the bank, 
testified this conversation. said according his best recollec- 
tion called Futoransky’s attention difference the letter 
appeared the name Church signed the $2,000 check and the 
letter the word ‘‘cash’’ that remembered, Futoran- 
sky said wrote the word ‘‘cash’’ the $2,000 check. Witness Walter 
Davis, employed adjuster this matter for plaintiff, said that 
was present the said conversation. Witness said Futoransky stated 
wrote the word the $2,000 check. Futoransky, called 
the stand witness for defendant, did not deny the statement 
his declaraions testified these three witnesses. was not inter- 
rogated with reference thereto his attorney. was matter 
his knowledge unless, perchance, again did not remember. 

believe that the defendant Futoransky, under the testimony 
above narrated, the minds reasonable men cannot differ the 
fact that did write the word the $2,000 check before the 
presentation for payment. possible that shortly after the 
discovery the forgery might have said did write the word 
the check when had not done so. This possible, but hardly rea- 
sonably probable. likewise possible that the testimony the 
three witnesses that said did incorrect. incorrect, 
did not challenge their statements that did make this statement. 

The $2,000 check ordinary bank check, dated December 1937. 
the left the space for filling the name the payee are the 
words ‘‘Pay the order this space the check introduced 
evidence had the word The check was the sum $2,000, 
and purported signed Vivian Church. 

Plaintiff, the very beginning his argument, makes this state- 
ment: ‘‘To save time and avoid unnecessary argument, appellant admits 
that the general rule, under the decisions this State, that bank 
presumed know the signatures its depositors, and, forged 
check accepted and paid, the bank, general rule, will not 
heard assert mistake the signature. However, there 


Witness Robbins said saw Wair deliver Futoransky the $2,000 
question the same afternoon was did not see the 
face the check; did not see Futoransky anything but endorse the 
check. 
Witness Lawrence Skipper, agent for the plaintiff, said Mr. Loftis, 


326 


THE BANKING LAW JOURNAL 


clearly defined and well established exception that general rule, which 

that the party receiving the money the forged check has any 
way contributed the success the fraud the mistake fact 
under which the payment made, the loss can traced the 
fault negligence the party receiving the money, then the loss 
should fall upon him, rather than upon the bank which paid out the 
money the forged check good faith and without actual negligence 
its part.’’ 

Plaintiff cites support this argument the case Rouvant 
San Antonio National Bank, Tex. 610. our opinion the ease 
supports plaintiff’s general proposition with the exceptions thereto. 
The case cites and recognizes the doctrine laid down Price Neal, 
Burr. 1354. Rouvant San Antonio National Bank, supra, the 
payee the check knew that another than the purported drawer signed 
the name the purported drawer the check. view these 
was held that the payee was liable the drawee for the 
amount paid out the forged signature the depositor. The Rou- 
vant case has been frequently recognized establishing the rule and 
the exceptions thereto. First Nat. Bank Winnsboro First Nat. 
Bank Quitman, Tex. Com. App., 299 856; First Nat. Bank 
First Nat. Bank, Tex. Civ., App., 802, writ refused; Citi- 
zens’ Nat. Bank San Angelo Nat. Bank, Tex. Civ. App., 


Now the gravamen plaintiff’s complaint that Futoransky wrote 
the word the blank space the check, then endorsed same 
and received the cash therefor. asserted that before doing 
was his duty have sought out the drawer and ascertained she 
had given Wair this authority. this contention correct, such 
investigation would have most certainly led the discovery the 
forgery. 

Section Article 5932, 1925, called our attention. 
This section provides for the filling blanks instruments. 
believe has direct application here. First, because not sought 
enforce the check such against any party thereto before after 
second, this check, the theory both parties, was never 
delivered the purported drawer either before after was prima 
facie completed. was forgery. The action the parties could 
not and did not give legal vitality thereto such. See sec. 
Article 5932, 1925. There question ratification estoppel 
the case. Futoransky did not endorse same for the purpose 
negotiation. The bank, virtue paying out its depositor’s money 
thereon acquired interest therein negotiable instrument. First 
Nat. Bank Talley, 115 Tex. 591, 285 612. 

The cases, however, use the expression ‘‘holder due 
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have presumed that that refers one who purchased the instrument 
good faith, paying value therefor. the Supply Company and 
Futoransky sustained the relation innocent purchasers the forged 
question, the rule Price Neal, supra, operates their 
favor. However, the rule filling blanks instruments laid 
down the article referred does have important bearing the 
issue whether defendants were holders due course innocent 
holders within the rule Price Neal and the qualifications thereof. 

Eliminate the word ‘‘cash’’ from the check and does not purport 
complete negotiable instrument. There was payee. See 
secs. and Art. 5932, 1925; S., Bills and Notes, 
826, 328b; Brannan’s Negotiable Instrument Law (Chafee), 4th 
Ed. 116, 14; Geske State Bank, 273 Ill. App. 294; City Nat. 
Bank Galveston American Express Co., Tex. Com. App., 
278. 

(One holder due course unless the instrument com- 
plete and regular upon its face. Sec. 52, Art. 5935, 1925; Sec. 14, 
Art. 1925; Am. Jur. 130, Sec. 396; Moore Vaughn, 
167 Miss. 758, 150 So. 372; Columbia River Door Co. Timms, 127 Or. 
227, 271 607. 

The above are also authorities for the proposition that one purchas- 
ing incomplete instrument put upon inquiry the authority 
his transferrer complete same. 

With the check reading ‘‘Pay the order cash,’’ what did 
purport be? was not payable order specified Sec. Art. 
under subsection sec. Art. 5932. The instrument 
payable bearer;...4. When the name the payee does not purport 
the name any person.’’ The check written then purports 
payable bearer. 

When Futoransky wrote the word ‘‘cash’’ making the check 
appear payable bearer was put upon inquiry the 
authority delegated from Vivian Church so. not asserted 
that made any such inquiry. The primary source investigation 
would, course, have been Vivian Church, but nothing was done 
that line. The conclusion inevitable that Futoransky was guilty 
negligence the drawee. This negligence was positive act 
negligence. consisted altering the instrument make 
purport show that authorized and required the bank pay 
him the amount called for the check. his own voluntary act 
made the instrument purported completed negotiable instrument. Had 
pursued the course investigation suggested the circumstance 
would have almost certainly led the discovery the forgery the 
prevention the consequences thereof the bank. 
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Let consider briefly the status defendant Futoransky with 
reference this check upon the assumption that the word was 
written therein before same was delivered him. Subsection 
Art. 5935 provides holder due course: ‘‘That took 
good faith and for Under the undisputed evidence 
the very moment this forged check was cashed, neither Futoransky, in- 
dividually, nor behalf his principal, parted with anything. These 
defendants, from the inception the transaction that gave rise this 
controversy this time, have taken the consistent position that they 
refused and did not anything until the $1,500 cash came into the 
hands the Supply Company. Until this was done nothing was parted 
with. the balance the check the sum $500, cannot 
disputed that all times the real title was Wair. His right was 
recognized the delivery $500 the proceeds the forged check 
him Futoransky. this extent, although innocently, Futoransky 
acted the agent the forger. truth and fact think that 
his relationship throughout was that collecting agent. order 
further the interest his principal personally extended aid 
the matter cashing the check. His action was taken 
the presence the customer. paid anything for the check 
was out the proceeds thereof. Until the contract his principal 
was delivered, Wair was all times the equitable owner the check. 
Wair, all intents and purposes, did pay him money. Futoransky 
was merely the collecting agent. Lanier Nash, 121 404, Ct. 
919, Ed. 947. However, think that mere collecting agent 
comes within the protection the principle Prive Neal. With 
reference collecting banks has been held. Citizens’ Nat. Bank 
Odessa San Angelo Nat. Bank, Tex. Civ. App., 388. 

Under all the facts and surrounding the transaction, 
assuming that the word ‘‘cash’’ was written the check the time 
was delivered Futoransky, can see absolutely ground hold 
him negligent presenting for payment and receiving payment same 
from the bank. 

Let perhaps out order—again the question 
authority fill the blank. This was uncompleted instrument, 
under the evidence, the time Futoransky received same. order 
bind Vivian Church the payee must specified strictly 
with the authority delegated from her. suggested that the instru- 
ment purports give that authority. that this 
substitution the word ‘‘bearer’’ for the word ‘‘order’’ would 
have made such. Our construction the instrument that would 
only give authority fill personal, distinguished from im- 
personal, payee. 


tha 
int 
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necessary dispose the $20 check. The principles heretofore 
announced herein are applicable that check. There dispute 
that Futoransky wrote the word that check. knew and 
intended that the bank should pay the check. did pay the check. 
hold Futoransky liable plaintiff the amount both checks. 
Under the undisputed facts the liability the Supply Company 
the $20 check cannot asserted. did not receive the proceeds 
same—it was not done furtherance its business. 

Let now consider the liability the defendant Supply Com- 
pany the $2,000 check. Futoransky was employed the Supply 
sell rent oil well machinery and supplies. There 
evidence that was contemplated that should assist the customers 
his employer cashing checks. think the transaction, that is, the 
filling the blank the $2,000 check was out the scope his 
employment. Further, doing, did not purport act for his 
employer the matter the check transaction. our opinion the 
Company was not charged with notice his acts with reference the 
check. 

But there are other facts taken into consideration determin- 
ing the liability non-liability the Supply Company his case. 
received and retains $1,500 the proceeds the money wrongfully 
obtained from the bank. However, seems beyond dispute that has 
changed its position since the receipt such sum. After the receipt 
this money furnished Wair the machinery and supplies covered 
the contract. The evidence seems indicate that this was done 
before had any notice the wrongful acquisition this money 
doctrine ratification retention the $1,500. 

Ordinarily, act ratified must purpose done account 
the principal. Eardley Bros. Burt, Tex. Civ. App., 182 721. 

after the commission unlawful act agent from which 
the principal receives benefit, but before having notice thereof, the 
principal has changed his position that inequitable require 
him return the proceeds, there ratification the retention 
the benefits. Arkansas Valley Bank Kelley, 176 Ark. 387, 
53, 808; Guaranty Bank Trust Co. Beaumont 
Co., Tex. Civ. App., 218 638; Case Hammond Packing Co., 105 
Mo. App. 168, 782. 

believe that the judgment the trial court was correct the 
defendant Supply Company. 

ordered that the defendant Pittsburgh Pipe Supply 
Company, the case all things affirmed the defendant Futoran- 
sky, that the case reversed and here rendered favor the plain- 
tiff the sum $2,020. 
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INVESTMENT DUTIES TRUSTEE, 


McGraw’s Estate, Supreme Court Pennsylvania, Atl, 
Rep. (2d) 377 


The testator empowered his trustees retain and invest such 
securities their judgment are safe and proper without 
tions those designated ‘‘legal investments.’’ also 
ized his trustee take part reorganizations companies whose 
securities may held, and exchange them for other securities 
issued such reorganizations, which common stocks must is- 
sued and received. was held that under the term 
trustees were authorized invest common stocks well se- 
cured obligations, subject, course, the rules covering the pro- 
priety all investments trustees. 


Proceeding the matter the estate John deceased. 
From decree the orphans’ court that trustee should not sur- 
charged with amount investments common stock, Maurice Heck- 
scher, guardian litem for the minor grandchildren the decedent, 
and trustee litem for unborn remaindermen, appeals. 

Decree affirmed. 

Argued before Schaffer, Maxey, Drew, Linn, Stern, and Barnes, JJ. 

Maurice Heckscher and Duane, Morris Heckscher, all Philadel- 
phia, for appellant. 

Rodney Bonsall and Evans, Bayard Frick, all Philadelphia, 
for appellee. 


SCHAFFER, J.—The question here involved whether the trustee 
the Estate John McGraw was authorized his will invest 
common stocks. The auditing judge concluded that such invest- 
ments were improperly made and surcharged the trustee with the amount 
them, directing that they should replaced cash. exceptions, 
majority the court came the contrary view and decided that the 
investments common stocks were proper under the terms the will 
and set aside the surcharge, holding that Wood’s Estate, 130 Pa. Super. 
397, 197 638, ruled the question. From this determination the 
guardian and trustee litem appeals. 

The paragraph the will giving rise the controversy follows: 
the general management estate authorize Execu- 
tor and Trustee retain any investments that may have made, and 
direct that Trustees may invest such securities their judg- 
ment are safe and proper, without restrictions those designated 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §513. 
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investments.’ also authorize Executor and Trustee, their 
discretion take part any reorganization any Company whose 
securities may held them, and deposit such securities with any 
Committee and exchange the same for other securities under the 
terms such reorganization, and pay any necessary and proper 
assignment for carrying out such 

The case turns upon the effect given the word 
The auditing judge was opinion that using the word the testator 
did not mean include common stock, basing his conclusion ‘‘on the 
fact that himself owned stocks’’ the time his death. 

common parlance, among all classes people familiar with ‘‘se- 
bankers, brokers, investors, speculators and lawyers, the term 
used signifying all classes investments. Indeed have used 
it: ‘‘At the time the investment, the stock and loans were valuable 
paying Pray’s Appeals, Pa. 100, 112. ‘‘We see 
reason for surcharging the accountant with the loss sustained the 
sale the Pennsylvania Reading Railroad stocks. They were secu- 
rities which the testator had himself purchased and held the time 
his death. They were both dividend-paying securities, and con- 
tinued for several years after the testator’s Stewart’s Appeal, 
110 Pa. 410, 424, 321, 323. Brown’s Estate, 287 Pa. 499, 502, 
135 112, 113, discussing the right the trustees retain stocks, 
said: ‘‘They need not rush into conversion the securities left 
the Similar use the word indicating both stocks 
and bonds found our opinions Crawford’s Estate, 293 Pa. 
570, 143 214; Estate, 317 Pa. 377, 177 12; Dickin- 
son’s Estate, 318 Pa. 561, 179 443, and Gardner’s Estate, 323 Pa. 
229, 185 804. Wood’s Estate, Pa. Super. 397, 197 638, 
the right the trustee invest funds the trust estate common 
stocks was challenged. the course the opinion, said, 130 Pa. 
Super. page 401, 197 page 640: ‘‘In common parlance, the 
financial world and technically, common stock security and in- 
vestment. The term ‘securities’ has frequently been held include 
stock corporation,’’ citing cases from other jurisdictions. Section 
227 the Restatement, Trusts, Clause states: ‘‘A provision the 
terms the trust authorizing the trustee invest ‘securities’ or- 
dinarily interpreted broad enough include not merely secured 
obligations but also other investments such shares stock deben- 

There nothing the will indicate that testator used the word 
other than its generally accepted sense. Words will 
taken their ordinary signification the absence 
some reason appearing the will for considering them any 
extraordinary Wanamaker’s Estate, 312 Pa. 362, 368, 
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167 592, 595. See the same effect: Hogg’s Estate, 329 Pa, 
163, 196 503; Hirsh’s Trust Estate, 334 Pa. 
erally speaking conclude that under the term ‘‘securities’’ fiduciaries 
are authorized invest common stocks, subject, course, the 
rules covering the propriety all investments trustees. not 
regard the that the testator the time his death 
sessed common stocks importance the interpretation the 
clause his will are considering, but think the fact that author- 
ized his trustee take part reorganizations companies whose 
curities may held, and exchange them for other securities issued 
such reorganizations, which many instances common stocks must 
issued and received, shows that did not intend ban such hold- 
ings. 

Decree affirmed. Costs paid the estate. 


RELEASE PRINCIPAL DISCHARGES 
SURETY 


Bank America Jorjorian, Appellate Court Illinois, First District, 
Rep. (2d) 896 


Defendants were makers note securing realty mortgage 
given plaintiff bank. Some time after the execution the note 
the defendants sold the realty and plaintiff bank accepted the 
indorsement the purchaser, Cardwell, who assumed and 
agreed pay the indebtedness the defendants evidenced 
the note. reason the indorsement admitted this case 
that the defendants became sureties and Cardwell, the principal 
the note. 

non-judicial foreclosure was subsequently made the bank 
and after deficiency was established, suit was brought against Card- 
well. Upon receipt $1,000 the bank account the note 
from Cardwell, filed order ‘‘dismissal with 
Cardwell only. subsequent suit the bank recover the 
deficiency against the defendants sureties, was held that the 
parties suit had been prosecuted final adjudication adverse 
the plaintiff. The legal effect this dismissal the suit against 
Cardwell ‘‘with prejudice’’ was absolute release Caldwell’s 
personal liability the note and hence, the defendants were exon- 
erated sureties. The release the principal releases the sureties. 


Appeal from Court, Cook County; Daniel Trude, 
Judge. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1487. 
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Action note the Bank America and others against Grace 
Jorjorian and Samuel Jorjorian. From judgment for plaintiffs, 
defendants appeal. 

Reversed. 

Max Murdock, Chicago, for appellants. 

Teller, Levit, Silvertrust Levi, Chicago (H. Goldberger, 
Chicago, counsel), for appellees. 


McSURELY, J.—Defendants appeal from judgment $9,326.25 
entered against them upon trial the court claim plaintiffs 
promissory note executed defendants which there was alleged 
deficiency non-judicial foreclosure. Many the facts were pre- 
sented defendants’ answer but the trial court struck paragraphs 
and this answer. are the opinion this was error, but 
both sides have discussed all the facts the case shall disregard 
this action the trial court. 

Prior April, 1928, defendants owned certain real estate Cali- 
fornia subject $10,000 mortgage held plaintiffs’ predecessor 
February 25, 1937, the mortgage securing the note and the payment 
the note were extended and defendants signed the note which this 
suit brought. 

April 1928, defendants sold the land Cardwell and Verna 
Cardwell, who signed endorsement the note which reads: ‘‘The 
undersigned successors interest the makers this note and the 
deed trust securing same, hereby and herewith assume and agree 
pay the within note and indebtedness evidenced thereby.’’ Plaintiff 
bank agreed this and accepted the note indorsed. Defendants 
allege, and plaintiffs admit, that reason this indorsement defend- 
ants were liable sureties, all, and not principal. This was 
admitted the trial and the brief behalf 

For approximately nine years thereafter plaintiffs treated the Card- 
wells the debtors while defendants remained all the time their resi- 
dence Evanston, Illinois, receiving demands, notices information 
any the dealings proceedings between plaintiffs and the 
Cardwells. 

September 11, 1933, over three years after the maturity the note, 
the mortgaged premises were sold California trustee’s sale with- 
out court proceedings and without knowledge these defendants. 
November 13, 1933, plaintiff brought suit the note the California 
court, naming defendants the Cardwells and the Jorjorians, the pres- 
ent defendants; the Jorjorians were not served and had notice 
knowledge this suit except later informed when this suit 
was begun November 1937; later plaintiff filed the California 
suit affidavit for attachment, which writ was levied the title 
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the Cardwells the tract land secured the instant mortgage and 
also other land California. 

December, 1935, plaintiff received from Cardwell $1,000 account 
this note and the same time filed the California suit order 
‘‘dismissal with prejudice the defendant Cardwell 
The present defendants had knowledge that dismissal the 
attachment the suit itself, except when they were informed their 
attorney the commencement the present suit. 

The defense that the legal effect his dismissal the suit against 
Caldwell ‘‘with was absolute release Caldwell’s per- 
sonal liability the note and hence, under well known decisions the 
courts, defendants were exonerated sureties. Plaintiffs this court 
say this dismissal ‘‘with was merely covenant not sue, 
plaintiffs still retaining its rights bring action the note against 
defendants. This depends upon the meaning the words ‘‘with 
prejudice’’ defined the courts. Union Indemnity Co. Benton 
County Lumber Co., 179 Ark. 752, 761, 327, 330, the court 
held that these words had well recognized legal import and are ‘‘as 
conclusive the rights the parties the suit had been prosecuted 
final adjudication adverse the This was followed 
that dismissal ‘‘with res judicata all questions which 
might have been litigated the suit. the same effect are Shorten 
Brotherhood Trainmen, 182 Ark. 646, 304; Lindblom 
122 Kan. 269, 251 1100. 

Plaintiff argues, and the trial court was accord, that this order 
dismissal meant dismissal the attachment suit only and not the 
main debt. Neither the record nor the decided cases support this view. 
Had plaintiff intended dismiss the attachment suit only would 
have been easy matter have the record show this. But the record 
shows that when this order dismissal ‘‘with prejudice’’ was entered 
the attachment suit was not mentioned. are the opinion that the 
order was dismissal adjudication all rights plaintiff against 
Cardwell. Petroyeanis Pirola, 205 Ill. App. 310, this court held 
that the entire liability defendant was released although the docu- 
ment itself described the release covenant not sue. cites 
Parmelee Lawrence, 405, but the document there considered 
stated explicitly the unmistakable intention leave the rights and 
liabilities unimpaired. Plaintiff cites other cases where the language 
definitely reserves the right against the surety. such language 
reservation was the instant order dismissal. final and con- 
adverse plaintiff. 

many eases has been held that the release the principal 
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releases the sureties. Among the cases holding are Prudential Ins. 
Co. Bass, 357 Ill, 72, 191 284; Tabero Stutkowski, 286 
App. 225, 115; Passman Budnizky, 284 Ill. App. 533, 540, 
1N. 707; Albee Gross, 250 Ill. App. 98; Braun Crew, 183 
Cal. 728, 192 531; and Wagoner Brady, 221 App. Div. 405, 223 

hold that the order entered December, 1935, plaintiff re- 
leased and discharged its alleged right action against these defend- 
ants. The judgment will therefore reversed without remanding. 


Reversed. 


MAJORITY SEVERAL CO-TRUSTEES MAY 
ACT 


Hersh al. Rosensohn, Court Errors and Appeals New Jersey, 


testator his will appointed three executors and trustees and 
stated that was his ‘‘will and that his trustees employ his 
son-in-law superintendent and agent for collection all rents 
from his real estate for long period shall perform his 
duties their satisfaction. the construction this will peti- 
tioned for two the trustees and wherein one the trustees 
and the son-in-law filed counterclaims, was held that was not 
mandatory that the son-in-law employed and that his employ- 
ment could terminated action the majority the trustees. 
the general rule,’’ said the court, ‘‘is that trustees must 
act unit where there are several trustees, yet where was the 
intention the testator that majority the named trustees may 
act, that intention 


Appeal from Court Chancery. 
Suits Edmund Hersh and another, executors and trus- 
tees under the last will and testament Louis Hersh, deceased, and 
Edmund Hersh, individually, against Dorothy Hersh Rosensohn, 
individually and executrix, and others for construction the will 
Louis Hersh, deceased, wherein Dorothy Hersh Rosensohn and 
James Rosensohn filed counterclaims. From decree, 125 Eq. 
877, the defendants appeal. 

Affirmed. 

Whittemore McLean, Elizabeth (C. McK. Whittemore, Eliza- 
beth, counsel), for complainants-respondents. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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Samuel Koestler, Elizabeth (Melvin Koestler, Elizabeth, 
counsel), for defendants-appellants. 

Martin O’Connor, Elizabeth, for defendants-respondents 
Gladys Hersh and Edmund Hersh. 


PER CURIAM.—The chancery decree this cause, advised Vice 
Chancellor Stein, affirmed for the reasons expressed him his 

One matter, however, should receive some mention. The bill was 
filed two out three the executors and trustees the last will 
and testament Louis Hersh, deceased; the one, son the de- 
the other, the Union County Trust Company, banking cor- 
poration this state. The third these executors and trustees, Doro- 
thy Rosensohn, daughter the testator, did not join the bill 
and, consequently was made defendant. Among other requests for 
instructions sought was whether the employment James Rosensohn 
superintendent the real estate was mandatory the trustees 
discretionary. defendant, the husband the trustee 
who did not join the bill filed her co-executors and trustees. 

After the fourteenth paragraph the will find the testator’s 
wishes this particular expressed under the heading 
will and desire that trustees shall employ son-in-law, James 
Rosensohn, Superintendent said real estate, including Hersh 
Towers, and agent for the collection all rents, for long period 
shall perform his duties their satisfaction, and that shall 
paid the sum eighty ($80.00) per week for his The 
court held that the employment Rosensohn was neither mandatory 
nor exclusive and that could terminated action the majority 
the executors. Now while the general rule that trustees must act 
unit and that where, here, there are several, co-trustees, they all 
form were one collective trustee (Cf. Perry Trusts, sections 411, 
413, 421; Daybill al. 121 Eq. 148, 146, 187 734; 
and this has been the general rule from early days; Holeomb Execu- 
tors Holeomb, Eq. 281, 286; see also Holeomb Executors 
Eq. 476, 481), yet where, here, was the in- 
tention the settlor testator that majority the named trustees 
may act, that intention controlling. Implicit the ‘‘Note’’ quoted 
above, will perceived that ‘‘it was the will and desire’’ the tes- 
tator that James Rosensohn should employed but the testator 
makes clear that the employment shall for only long Rosen- 
sohn shall perform his duties their satisfaction. Strictly speaking, 
therefore, could argued that one trustee was dissatisfied with 
Rosensohn’s services could not kept superintendent. But 
not think close construction reasonable one. could 
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lead rare confusion and serious loss the estate. The better con- 
struction that the testator intended that the trustees should act 
majority this particular. 

The decree affirmed. 


RECOVERY USURIOUS INTEREST FROM 
NATIONAL BANK 


Schumacher Lawrence, United States Circuit Court Appeals, Sixth 
Circuit, 108 Fed. Rep. (2d) 576 


the Michigan tax law, the mortgagee and not the 
mortgagor must pay the mortgage tax and recording fees. So, where 
the mortgagor pays the tax, recording fees and the highest legal rate 
interest, the mortgage usurious and all payments interest 
are, under the laws Michigan, applied reduction the prin- 
cipal debt. However, one who pays usurious interest national 
bank may not recover way set-off mortgage foreclosure 
suit, since the federal statute controls and provides for recovery 


Appeal from the District Court the United States for Eastern 
District Michigan, Southern Division; Arthur Lederle, Judge. 

Mortgage foreclosure suit Schumacher, receiver for the First 
National Bank Ypsilanti, Michigan, against Mabel Oliff Lawrence. 
From adverse decree, plaintiff appeals. 

Decree reversed and cause remanded, with directions. 

George Haggarty, Detroit, Mich. (Tracy Towner, and John 
Kirk, both Ypsilanti, Mich., and George Haggarty, Detroit, 
Mich., the brief), for appellant. 

Harold Shapero, Detroit, Mich. (J. Don Lawrence, 
Ypsilanti, Mich., and Harold Shapero, Detroit, Mich., the 
for appellee. 


ALLEN, receiver national bank and holder 
mortgage real estate, executed appellee May 1931, 
brought suit for foreclosure. The defense was that the interest charged 
was usurious, that the entire interest was therefore forfeited, and that 
appellee, prior the institution the suit, had tendered the full 
amount due. 

The mortgage and note were the face amount $3,500.00 with 
interest seven per cent. the time the loan was made the mortgagor 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1564. 
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was required the bank pay $17.50 mortgage tax, $6.50 for cer- 
tificate abstract, $1.50 for recording the mortgage, and $5.00 for 
attorney’s fee, total $30.50. Appellee paid the mortgagee 
$1,169.98, which was applied both principal and interest. Janu- 
ary 22, 1936, appellee tendered $2,330.12, asserting that this was 
excess the amount due. Appellant claims that the correct balance. 
$2,975.00. The District Court found that $2,299.52 was due, and 
inasmuch the tender exceeded this amount, decreed that costs. 
should awarded the bank. 

The controlling question whether claim for interest paid under 
usurious loan made national bank can recovered set off 
foreclosure suit. 

may charge interest the rate allowed the laws the state. The 
maximum lawful rate interest Michigan seven per cent. per 
annum (Comp. Laws Michigan 1929, 9239). The question whether 
the rate interest usurious decided according the law the 
state which the loan made. Evans National Bank 
251 108, Ct. 58, Ed. 171. Appellant concedes that 
under the Michigan decisions, the loan was usurious. Any charge 
against the mortgagor addition the maximum allowable rate 
interest constitutes usury, where the charge borne the mort- 
gagee, such tax the mortgagee’s interest (Comp. Laws Mich. 
1929, 3647), recording fees. Union Guardian Trust Co. 
ford, 270 Mich. 207, 258 248; McKenna Wilson, 280 Mich. 227, 
273 457. Therefore the entire interest agreed paid the 
note was forfeited, and appellant asks only for $2,975.00, the balance 
the unpaid principal, with interest from the date the commencement 
the suit. But appellee contends, and the District Court held, that 
the interest already paid could set off against the principal due. The 
pertinent conclusion law the District Court follows: 


Defendant has raised the defense usury the interest 
the plaintiff. opinion that this case controlled Union 
Guardian Trust Company Crawford, 270 Mich. 207, 258 248. 
therefore follows that the plaintiff not entitled the payment 
any interest this account, and all payments heretofore made should 
credited upon the principal. therefore leaves principal balance 
due this date the amount 


Appellant contends that this was error, urging that under 86, Title 
12, C., 86, usurious interest which has been paid 
must recovered back independent action; that this remedy 
exclusive, and that the federal statute controls. This clearly the law. 
The latest statement the rule found McCollum Hamilton Na- 
tional Bank, 303 245, Ct. 568, Ed. 819. that case 
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the judgment the state court applying usurious interest credit 
upon debt bankrupt estate was reversed. The Supreme Court 
said: ‘‘One paying national bank usurious interest and entitled 
enforce the penalty may not recover way set-off suit brought 
upon his note the 303 page 247, Ct. page 570, 
Ed. 819. The court declared that the right set-off does not all 
depend upon the state statute. Other decisions the same effect are 
50, Ed. 118; Barnet National Bank, 555, 559, 
Ed. 212. 

Appellee contends that there proof that $644.98, any other 
amount, was paid upon interest. Therefore, urged that 86, Title 
But appellee stated her answer that interest was paid the bank 
her the rate seven per cent. per annum, and claimed that the 
payments made upon the note and mortgage ‘‘must applied upon 
the Coupling this allegation with the conclusion law 
heretofore quoted, that ‘‘all payments heretofore made should credited 
upon the principal,’’ evident that the District Court applied the 
state instead the federal decisions set-off, and applied interest 
payments upon principal order compute the balance due. This, 
under the above cited cases, was error. 

The decree reversed and the case remanded for computation 
the amount paid upon interest and principal prior the filing the 
action, and for further proceedings accordance with this opinion. 


BANK DEPOSIT NOT CREATED WITHOUT 
RIGHT CONTROL DEPOSITOR 


Kentucky Rock Asphalt Company Helburn, Formerly Collector 
Internal Revenue, United States Circuit Court Appeals, 


Sixth Circuit, 108 Fed. Rep. (24) 779 


Where deposit made under circumstances which give the de- 
positor right control it, the relationship debtor and creditor 
between the bank and the depositor does not exist. 

this case, appellant, the alleged depositor, and the bank were 
controlled the same corporation. Appellant ostensibly sold $200,- 
000 notes the corporation and thereby attempted create 
deposit the following manner. mailed the notes the 
bank with directions deliver them the corporation upon receipt 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §390. 
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$200,000 and deposit the proceeds the bank appellant’s 
Upon receipt the notes the bank credited appellant 
its books with the $200,000 deposit and charged the corpora- 
tion with equal sum and kept the notes. 


was held that the purported sale the notes and deposit 
their proceeds were make-believe, evidenced nothing more 
stantial than, bookkeeping entries, kept until after the failure 
the bank. The alleged deposit was not under appellant’s control 
subject its check withdrawal it. Therefore, bank’s 
failure, appellant was not entitled deduct the deposit 


debt’’ its income tax return, since the facts did not show that 
had deposit the bank. 


Appeal from the District Court the United States for the West- 
ern District Kentucky Elwood Hamilton, Judge. 

Suit Kentucky Rock Asphalt Company against Helburn 
(formerly Collector Internal Revenue for the District Kentucky) 
recover income taxes and interest. From adverse judgment, 
Supp. 364, plaintiff appeals. 

Affirmed. 

Squire Ogden, Louisville, Ky. (Gordon, Laurent, Ogden Gal- 
phin, Louisville, Ky., the brief), for appellant. 

Joseph Jones, Sp. Astt. Atty. Gen. (James Morris, Asst. 
Atty. Gen., and Sewall Key, Norman Keller, and James Murphy, 
Sp. Assts. Atty. Gen., and Eli Brown, Louisville, Ky., 
the brief), for appellee. 

Before Hicks, Simons, and Allen, Circuit Judges. 


HICKS, J.—Suit Kentucky Rock Asphalt Company (herein 
appellant) recover income taxes and interest the sum 
$26,746.51 paid Helburn, Collector. The case was heard the Judge 
and appellant’s motion for judgment was denied. The court filed its 
written opinion August 28, 1937, C., Supp. 364, but before 
judgment was entered appellant, September 18, 1937, filed its peti- 
tion ‘‘for new trial and reopening the case for further 
amendment this application, filed November 13, 1937, appel- 
lant sought amend its original petition make the basis for 
new proof proposed submit. The petition for new trial and re- 
hearing amended was denied. 

The questions here are: (1) Whether the evidence required judg- 
ment for appellant; and (2) whether the court should have granted the 
application for new trial rehearing. 

Section Chapter 852, Revenue Act 1928, Stat. 791, 


[§] 23. Deductions from gross income. 
computing net income there shall allowed 
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Losses corporations. the case corporation, losses 
sustained during the taxable year and not compensated for insur- 
ance 

Bad debts. Debts ascertained worthless and charged off 
within the taxable year... 


its return for 1930 appellant deducted total loss alleged 
deposit $200,000 the Bank Tennessee. The Commissioner dis- 
allowed the deduction upon the ground that the loss could not have 
been definitely ascertained until 1931 and made deficiency assessment 
the sum $24,062.44, which appellant paid with interest Febru- 
ary 25, 1933. March 28, 1933, pre-requisite its suit for re- 
filed its refund claim, the basis thereof being ‘‘that the taxpayer had 
deposit the Bank Tennessee, Nashville, Tenn., the sum $200,- 
000.00, which Bank closed its doors and ceased business No- 
vember that the sum $200,000.00 was charged off its 
books and deducted its income tax return loss bad debt as- 
1930, which deduction was disallowed the Commissioner. 

The claim was rejected. 

The primary question is, whether this item $200,000 represented 
bad debt. Sec. 23(j) supra. 

1926 Caldwell Company, Tennessee corporation, brokers and 
investment bankers (herein called Caldwell), acquired the capital stock 
the Kentucky Rock Asphalt Company, Kentucky corporation, and 
reorganized creating appellant, Delaware corporation the same 
name. Caldwell through voting trustees its selection controlled ap- 
pellant. also owned and controlled the Bank Tennessee, which 
operated for its own convenience. Caldwell and the Bank had the 
same officers, directors and place business. the instance Cald- 
well, appellant issued $1,500,000 bonds. make this issue attrac- 
tive, appellant issued 200 its notes units $1,000 each, bearing 
interest payable semi-annually, which ostensibly sold its owner, 
Caldwell. mailed the notes the Bank with directions deliver 
them Caldwell upon receipt $200,000 and deposit the proceeds 
the Bank appellant’s credit. Upon receipt the notes the Bank 
appellant its books with the $200,000 deposit and 
charged Caldwell with equal sum and kept the notes. Appellant also 
its books the $200,000 asset and the notes liability. 
keep its books balance, the Bank semi-annually charged appel- 
lant with interest the notes and credited with interest 
the deposit account. 


The burden was upon appellant prove least preponder- 
ance the evidence that it, reality, had this $200,000 deposit 
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the Bank. signally failed make this proof. Upon the other hand, 
there substantial evidence that the purported sale the notes and 
deposit their proceeds were mere make-believe, evidenced nothing 
more substantial than bookkeeping entries, kept until after the failure 
the Bank November 1930. Appellant concedes that the alleged 
deposit was not under its control subject its check 
drawal it, and that never attempted use any part thereof, al- 
though was borrowing between $400,000 and $500,000 annually from 
1926 1930. 

general, the deposit money bank, with the right 
withdraw it, which constitutes the relationship debtor and 
between the bank and the depositor. the money not deposited, 
deposited under circumstances which give the depositor right 
control it, the relationship does not exist. New York County Natl. 
Bank Massey, 192 145, Ct. 199, Ed. 380. More- 
over, appellant has not brought itself within the requisite provisions 
Sec. 23(j) above quoted. conceded that the item $200,000 
was worthless 1930, but clear enough that appellant knew that 
legal obligation was worthless from the date its entry the 
books the Bank August, 1926. 

Further, the item was not charged off the books appellant within 
the taxable year 1930. 

December 1930, appellant issued general statement assets 
and liabilities which the item was carried asset. was not 
charged until near the end February, 1931. Appellant contends 
that the charge-off was made 1930 but there substantial 
evidence that abandoned the claim asset 1930. See Fairless 
Com’r, Cir., 475, 477, and cases there cited. 

There evidence tending show that 1930 Caldwell pledged 
the notes, which were negotiable, innocent third parties and that ap- 
pellant paid some them 1932 and 1935 agreed pay others. 
The basis for the application for new trial rehearing was that ap- 
pellant should permitted show amendment the pleadings, 
the record stood, and additional proof, that kept its books 
upon accrual basis and therefore had right take its loss upon 
the notes 1930. 

Appellant was not entitled reopen the case matter right. 
Our only question here is, whether the court abused its discretion 
denying the application. think did not. The denial was upon 
two grounds,—(1) that was untimely; and (2) that represented 
departure from the refund claim. our opinion both grounds were 
sound. The application for rehearing was based upon appellant’s al- 
leged right take deduction for losses sustained during the taxable 
year. Such deduction was provided for, provided for all, 
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Sec. 23(f) the statute above quoted, and not Sec. 23(j). bore 
relation the definite and specific claim for refund for losses 
the bank deposit, the claim set appellant’s original pleading. 
See Bryant Paper Co. Holden, Cir., 1012. Moreover, 
was filed more than two years the Commissioner, June 16, 1933, 
had rejected the claim for refund and was therefore in, contravention 
the limitation found C., Title 26, 1672-1673, supra, 


DEPOSITS TRUSTEE PERSONAL 
ACCOUNT 


Banks al. Everett National Bank, Supreme Judicial Court 
Massachusetts, Middlesex, Rep. (2d) 177 


Where bank, acting good faith, merely credits trust funds, 
knowing them such, trustee’s personal account, not liable 
trustee subsequently misappropriates such funds. 

Defendant bank had, separate accounts steel company and 
body company which were under common management and control. 
After the bank account the steel company had been subjected 
attachments, director both these companies opened account 
his name with deposit check from the body company. Soon 
after the opening the director’s account, the steel company began 
deposit all its checks the account the body company, and 
thereafter funds were transferred from the account the body 
company the director’s account meet checks drawn against his 
account. Defendant bank knew that the director’s account belonged 
the steel company, and that this company was depositing its re- 
ceipts the account the body company, but did not know 
the time the transfers were made from the body company’s account 
director’s account, what amount steel company’s funds was 
the account the body 

Plaintiffs, trustees body company, contend that 
funds the body company were improperly used pay the over- 
drafts owed defendant bank the steel company. was held 
that the bank was justified believing that the steel company had 
proprietary interest the account the body company, and that 
its funds were properly transferred the payment its indebted- 
ness the bank, and even such use constituted breach trust 
the part the steel company toward the body company, the bank 
not shown have had knowledge notice thereof. 


Appeal from Superior Court, Middlesex County; Hammond, 
Judge. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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Bill Talcott Banks, Jr., and others, trustees bankruptey 
the Universal Hoist Body Company, against the Everett National 
Bank for accounting and order requiring defendant pay 
amount shown due the plaintiffs trustees, wherein case was 


referred master whose report was confirmed the superior 


From final decree dismissing the bill, plaintiffs appeal. 

Affirmed. 

Banks, Jr., and Hennessy, both Boston, for plaintiffs, 

Lombard, Boston, for defendant. 

RONAN, J.—The plaintiffs, the trustees the Uni- 
versal Hoist Body Company (hereinafter called the body company), 
allege that the defendant bank wrongfully transferred funds from the 
deposit the body company the account the Universal Pressed 
Steel Company (hereinafter called the steel company), charging 
the account the former with debit memorandum certain amount 
and crediting the account the latter with credit memorandum 
the same amount, and honoring checks drawn officer the 
body company and payable the steel company; that the proceeds 
some these transfers were paid the defendant behalf the 
steel company; and that the defendant charged and received from the 
body company fifty cents each occasion when the account this 
company was insufficient pay its checks which had been presented 
the defendant for payment. The bill seeks accounting, and 
order requiring the defendant pay the amount shown due the 
plaintiffs trustees aforesaid the body company. The case was 
referred master, whose report was confirmed the Superior Court. 
The plaintiffs appealed from final decree dismissing the bill. 

The body company maintained place business Everett from 
the time its incorporation 1912 until was adjudicated bank- 
rupt April 20, 1933, during which period was engaged the 
manufacture automobile truck bodies and hoisting appliances for 
attachment such bodies. The steel company was engaged the 
manufacture steel stampings from the time its incorporation 
1926 until ceased business February 24, 1933, when went into 
receivership. 1928 removed its business the rear part the 
building owned the body and the latter occupied the front 
this building. The corporations shared common office, where the 
books both were kept one Temple and the businesses both trans- 
acted. One Higgins was virtual control both companies. was 
the president, treasurer and director each company during the period 
now question. Temple was director each company. 

The body company had inactive account with the defendant bank 
for some time prior the summer 1928; the account then became 
active and the body company did all its banking with the defendant 
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1932, when account was opened another bank. The bank 
account the steel company had been subjected attachments, and 
account the name Temple was opened deposit check 
from the body company. Checks the Temple account were always 
signed Higgins and Temple. Soon after the opening the Temple 
account, the steel company began deposit all its checks the ac- 
count the body company, and thereafter funds were transferred from 
the account the body company the Temple account meet checks 
drawn against the latter account. Such transfers were accomplished 
either checks payable the Temple account, drawn the officers 
who were authorized draw checks upon the body company account, 
charge slip the body company account and corresponding 
credit slip the Temple account official the defendant after 
such transfer was directed either writing orally those who 
were authorized draw checks behalf the body company. The 
defendant each month returned the cancelled checks together with these 
slips both companies. The ledger accounts each company showed 
all times complete and accurate statement the dealings between 
them. These accounts showed increasing balance due the body com- 
pany, which amounted $29,413.54 February 24, 1933, when the 
steel company made assignment for the benefit creditors. 

The defendant knew that the Temple account was the account 
the steel company and that this company was depositing its receipts 
the body company account. the time the transfers from the 
body company account the Temple account, did not know that 
such transfers exceeded the deposit funds the steel company 
the account the body company, and did not know the interest, 
any, that the steel company had the deposit the name the 
body company. The defendant received each morning checks drawn 
upon accounts its bank and, under the rules the clearing house 
association, was obliged pay return checks the close business 
the day their receipt. There was established custom among 
banks transfer funds accordance with written orders, checks 
instructions given telephone. The deposit the Temple account 
was frequently insufficient pay the checks drawn upon it, and from 
October 21, 1929, February 23, $44,917.22 was transferred 
this account from the body company account. 

The bank had pecuniary interest either the account Temple 
that the body company, excepting when the bank neglected 
return the unpaid checks drawn against the Temple account and thereby 
became obligated pay the amount these checks and that extent 
became the creditor the steel company. These overdrafts were few 
number and amounted $2,495.86. They were paid from the Temple 
account after funds had been transferred from the account the 
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body company. The charge $749, made the defendant the 
account the body company for service rendered notifying the 
pany when its account was insufficient clear its checks, was based 
upon charge fifty cents for each check presented when the account 
the body company was insufficient pay it, and was found the 
master fair and reasonable and accordance with well 
nized custom among banks. 


The master found that the bank acted honestly and faith; 
that benefit accrued except from the payment the overdrafts 
and the service charge; and that all transactions between the bank and 
both companies were free from fraud unless they constituted fraud 
upon the creditors the body company. None the subsidiary find- 
ings the master inconsistent with these ultimate findings. The con- 
clusions the master must accepted true. Dodge Anna Jaques 

bank, acting good faith, that merely credits funds knows are 
trust funds the personal account the trustee not liable the 
trustee subsequently misappropriates these funds. Batchelder Cen- 
tral National Bank Boston, 188 Mass. 25, 1024; Kendall 
Fidelity Trust Co., Mass. 238, 119 861; Eastern Mutual 
Ins. Co. Atlantic National Bank Boston, 260 Mass. 485, 157 
520; Ogden Atlantic National Bank Boston, 276 Mass. 130, 176 
799. Neither bank, acting good faith, liable for paying 
check payable third person and drawn one who had authority 
draw checks even the proceeds the check were fraudulently 
diverted from the funds the depositor. Newburyport Spear, 204 
Mass. 146, 522, 134 Am. St. Rep. 652; Newburyport First 
National Bank Boston, 216 Mass. 304, 103 782; Allen Fourth 
National Bank, 224 Mass. 239, 112 650. bank that accepts 
payment personal obligation fiduciary trust funds which 
knows such, or, with notice that trust funds are being wrongfully 
diverted, joins assisting others misappropriate such funds, bound 
account the trust estate for the loss thereby sustained. Allen 
Puritan Trust Co., 211 Mass. 409, 916, 1915C, 518; 
Tingley North Middlesex Savings Bank, 266 Mass. 337, 165 
119. This but application the general rule that one who par- 
ticipates the breach trust fiduciary responsible for the 
damage resulting the trust knew that the fiduciary was com- 
mitting such breach had knowledge such facts that could 
not reasonably held have acted good faith. One who receives 
trust property with notice that its delivery constitutes breach 
trust holds the property constructive trustee for the beneficiaries. 
Jones Jones, 297 Mass. 1015; Jones Swift, Mass., 
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Restatement: Trusts, 289, 291, 292. 

The companies could deposit their moneys such accounts they 
deemed convenient. The bank was obliged honor checks drawn against 
account long had funds the drawer available and sufficient 
pay the checks. Wiley Bunker Hill National Bank, 183 Mass. 495, 
655; Castaline National City Bank Chelsea, 244 Mass. 
416, 398, 1484. The bank knew that the Temple 
account belonged the steel company and that the latter company was 
depositing its receipts the account the body company, but did 
not know the time any the transfers was made from the account 
the body company the account Temple, what amount the 
steel company’s funds was the account the body company. The 
companies were under common management and control, and the bank 
honoring the checks drawn the Temple account, which was fre- 
quently replenished transfers from the account the body com- 
pany, could found have been warranted believing that this 
arrangement had been agreed upon between the companies. The bank 
had been informed that these banking transactions were fully and cor- 
rectly set forth the books each company, and the vice-president 
the defendant, who had visited the manufacturing plant each the 
companies, knew that each had dealings merchandise with the other 
substantial amounts. Altough the cancelled checks together with the 
memorandum slips were returned monthly both companies, com- 
plaint was ever made the defendant while each company continued 
business that any improper withdrawal funds had been made. 


But the plaintiffs contend that funds the body company were 
improperly used pay the overdrafts owed the defendant the 
steel company. This not the case creditor fiduciary accept- 
ing trust funds payment the personal indebtedness the fiduciary. 
The steel company owed the defendant account the overdrafts. 
This was indebtedness the steel company for the satisfaction 
which its corporate funds could used. Though funds applied the 
payment the came into the account the steel company 
from the account standing the name the body company, the bank 
knew that deposits belonging the steel company had been made 
this account. The bank, the findings the master, was justified 
believing that the steel company had proprietary interest this 
account, and that its funds were properly transferred the payment 
its indebtedness the bank. any event, the plaintiffs have failed 
show that the bank knew that any funds held the steel company 
for the benefit the body company were used pay these overdrafts 
the steel need not decide whether any trust relation- 
ship existed between these two companies because does not appear 
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from the findings the master that the bank the time 
payments upon the overdrafts had notice knowledge that any such 
relationship existed. School District Greenfield First National 
Bank Greenfield, 102 Mass. 174; Wood Boylston National Bank, 
129 Mass. 358, Am. Rep. 366; Spaulding Kendrick, 172 
453; Allen Fourth National Bank, 224 Mass. 239, 112 
650; Pratt Higginson, 230 Mass. 256, 119 661, 714; 
Ironside Lewis, 278 Mass. 18, 179 226; Am. Law Inst. Restate- 
ment: Trusts, 284. 

The case plainly distinguishable from Childs, Jeffries Co., Ine, 
Bright, 283 Mass. 283, 186 571, and Proctor Norris, 285 
161, 188 625, where corporate checks payable the defendants 
were received the first case for personal obligation officer 
the corporation, and the second case for purpose that the defend- 
ant knew was improper use the funds the corporation. Here 
the checks the steel company were drawn its own account pay 
its own indebtedness the bank, and even such use constituted 
breach trust the part the steel company toward the body com- 
pany, the bank not shown have had knowledge notice thereof. 

The plaintiffs’ exceptions the master’s report complain find- 
ings the master and his failure make further findings fact. 
The basis these exceptions does not appear the report. The mat- 
ters contained the exceptions might have been urged support 
motion recommit but such motion was filed. The exceptions were 
properly overruled. Pearson Mulloney, 289 Mass. 508, 194 
458; Wilbur City Newton, Mass., 365; Chopelas 
Decrees affirmed. 


STATE LEGISLATION AFFECTING NATIONAL 
BANKS 


American National Bank Nashville Clarke, Supreme Court 
Tennessee, 135 Rep. (2d) 935 


National banks are subject state legislation, except where such 
legislation conflict with some act Congress, where tends 
impair destroy the utility such banks agents instru- 
mentalities the United States, interferes with the purposes 
their creation. 

Act passed the General Assembly Tennessee 1939 
provided that funds the depositor ‘‘banking in- 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §900. 
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stitution’’ (including national bank), where the account has 
remained inactive for fifteen successive years, for the period 
twenty-five years the case savings funds and time deposits, ‘‘shall 
deemed abandoned property and shall turned over the 
State,’’ without any judicial proceeding brought against the bank, 
the depositor, have the funds declared abandoned property. 

This Act was held unconstitutional applied national banks 
because constitutes unauthorized interference with the power 
and authority national banks. Among the powers conferred the 
Congress upon national banks the right receive deposits 
money. Any state law which interferes with this right conflict 
with the laws the United States, and therefore void. 
title 12, secs. 21-24. 


Appeal from Chancery Court, Davidson County; Howell, 
Chancellor. 

Suit the American National Bank Nashville, Tennessee, and 
others, against Clarke, Superintendent Banks, and others, chal- 
lenging the constitutionality Public Acts 1939, chapter 161. From 
decree for plaintiffs, appeal. 

Bass, Berry Sims, Nashville, for plaintiffs. 

Roy Beeler, Atty. Gen., and Barry, Jr., and Dudley 
Porter, Jr., Asst. Attys. Gen., for defendants. 


DeHAVEN, J.—The question presented for determination whether 
Chapter 161, Public Acts 1939, the General Assembly Tennessee, 
constitutional applied National Banks. 

The caption the Act follows: 


Act declare that certain deposits banking institutions, 
certain deposits with public utilities, and certain cash dividends shall 
deemed abandoned property, and provide for turning over 
such abandoned property the State Tennessee; provide for the 
reclaiming such abandoned property and for the enforcement this 
Act and provide penalties for its 


The preamble the Act follows: 


common knowledge that banks and other corporations 
sometimes become insolvent out business, while the State never 
does either 

the interest both the State and the depositor 
such institutions for the State step and hold safe for such depositor 
his deposit, which from its long standing may well assumed that 
has forgotten abandoned, reason some disability, not 
able 


section provided that for the purpose the Act 
institutions’’ shall include every state bank, national bank, savings bank, 
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trust company and other banking institutions within this State, 
ing institutions that have been are being liquidated. 
Section the Act follows: 


further enacted, That whenever any particular deposit 
money any banking institution otherwise shall not have been in- 
creased decreased otherwise dealt with any manner the 
depositor for the period fifteen successive years all cases except 
savings funds and time deposits, and for the period twenty-five 
cessive years case savings funds and time deposits, such deposit 
money shall deemed abandoned property and shall turned 
over the State Tennessee the manner hereinafter provided, 
except that expressly provided that any Bank which such funds 
are deposit, any claimant such fund funds, shall have the 
right show that the same not abandoned property fact, and 
any such bona fide claimant exists, then such funds shall not turned 
over the State, and the provisions this Act shall not apply. 

property, described this Section, shall defined 
bank deposits which have not been balanced the presentation 
the depositor pass book for period fifteen (15) years more 
the case commercial accounts and for period twenty-five (25) 
years more the case savings accounts, except herein otherwise 
provided.’’ 


CG 


The Act contains similar provisions with reference deposits with 
any public utility consumer. And provided that whenever any 
dividend any corporation shall have remained unclaimed 
the stockholder entitled thereto for period fifteen successive years 
after the declaring such dividend, shall deemed abandoned 
property and shall turned over the State. 

The Act also provides that whenever any banking institution, public 
utility other corporation shall shall have been dissolved, either 
voluntarily involuntarily, order court otherwise, any un- 
claimed deposits unclaimed cash dividends ‘‘shall, regardless the 
length time such bank deposits, consumer deposits cash dividends 
may have remained unclaimed the rightful owner thereof, deemed 
abandoned property, and shall immediately reported and turned 
over the Commissioner Finance and Taxation the State Ten- 

The Act further provides that before the day May 
every calendar year, the cashier secretary any banking institution 
holding any deposits which are abandoned property within the meaning 
Section the Act, shall make and send the Commissioner 
Finance and Taxation Tennessee sworn report showing the amount 
each deposit, including interest, which has been abandoned, together 
with the last known residence post office address the depositor and 
the fact his death, known; that the person making the report shall 
post copy the report the banking institution and the court- 
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house the that the event the Commissioner deems neces- 
sary have additional information concerning the report, or, the 
event the person required make the report fails so, the Com- 
missioner may issue subpoena require any person appear before 
him, his duly authorized agent, ‘‘and bring with him such books, 
papers and records may required said subpoena, and such 
person persons, may then and there examined, under oath,’’ 
any matter pertaining this section (6) this Act. like provision 
made with respect public utilities and other corporations embraced 
the Act. That within fifteen days after the receipt such sworn 
report, the Commissioner shall cause the report published 
newspaper the town county where the banking institution cor- 
poration located; or, there newspaper published such town 
county, then newspaper published the nearest town county. 

further provided the Act that between June Ist and June 5th 
each year the person making the report above required, some 
other officer agent the banking institution, public utility, cor- 
poration holding any property which has been abandoned within the 
meaning the Act, ‘‘shall forward and deliver the said abandoned 
property the Commissioner Finance and Taxation Nashville; 
provided, however, that any rightful owner may claim withdraw his 
money prior the time same forwarded the Commissioner.’’ 
further provided that upon the transfer and payment the Depart- 
ment Finance and Taxation any money deemed abandoned 
property, the banking institution, utility corporation company 
making such transfer and payment, ‘‘is hereby relieved any liability 
the rightful owner such 

further provided the event any banking institution, utility 
corporation, shall fail refuse make payment the Commissioner 
required, ‘‘the Commissioner shall commence and prosecute against 
such banking institution, public utility corporation mandamus 
proceeding, mandatory injunction proceeding, other appropriate pro- 
ceeding compel such payment. There shall added the judgment 
ultimately obtained penalty equal five per cent the amount 
the 

The Superintendent Banks, upon the written request the Com- 
missioner Finance and Taxation, shall examine only such books and 
records any banking institution which are pertinent the enforce- 
ment the Act. The Commissioner given like power with respect 
the records and books any public utility corporation. For each 
refusal permit examination books and records above pro- 
vided, ‘‘a penalty one hundred dollars hereby imposed,’’ re- 
covered appropriate action. 

The Act then goes along provide that all money paid the Com- 
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missioner shall, after payment cost administration, paid into 
the State Treasury. That after payment the Commissioner, 
ant may file with the Commissioner, his claim for refund, and 
his claim denied given the right review certiorari under 
Code, 9008 seq., except that such petition ‘‘shall filed only the 
Chancery Court Davidson County and not elsewhere.’’ Section 12. 

The Act further provides that the provisions the Act are declared 
severable, and any part the Act held unconstitutional 


void, the remainder the Act shall continue force, such being the 
legislative intent. 


alleged the bill that all the complainants are chartered, 
organized and doing business under and virtue the National Bank- 
ing Laws the United States. Rev. Statutes, 5133 
U.S. title 12, 21-24, and hold deposits aggregating substan- 
tial amount which fall under class which the Act question defines 
abandoned deposits; that some the complainants have declared 
dividends which have remained unclaimed the stockholders en- 
titled thereto for period fifteen successive years after the declaring 
such dividends; that far complainants know, said depositors 
each and every instance are alive and intend when they desire 
transfer their deposits; that any the depositors are dead 
they have knowledge their death that they failed leave dis- 
tributors other lawful beneficiaries; that each and all the com- 
plainants are materially affected the provisions the Act and that 
they will deprived their constitutional rights same permitted 
enforced against them. The bill alleges that the Act invalid 
because violation Article section the Federal Constitution, 
A., and the National Banking Laws enacted the Congress 
under and pursuant thereto; that the Act unconstitutional that 
deprives complainants this property without due process, violation 
section the 14th Amendment, and violation Article sec- 
tion 10, the Federal Constitution, part, forbidding law impair- 
ing the obligation contracts, and Article section 20, the Con- 
stitution Tennessee, like effect. 


demurrer was filed the defendants the ground that the 
Act question valid and constitutional. The chancellor overruled 
the demurrer and held the Act unconstitutional these complain- 
ants and granting the relief prayed for the bill. 

Defendants have appealed this court and assigned errors. 


complained one the assignments that the chancellor was 
error holding the Act here under investigation constitutes un- 
authorized interference with the power and authority national banks. 
National banks being incorporated under the laws the United 
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States, enacted pursuance the Constitution the United States, 
the states are without legal right pass any law which will impede, 
burden control such banks the exercise their powers. Davis 
Elmira Sav, Bank, 161 275, Ct. 502, Ed. 700; Farm- 

Among other powers conferred the Congress upon national banks 
the right receive deposits money. Without the free exercise 
this right, regulated Federal legislation, the banks could not 
survive. Hence, can readily seen that any state law which inter- 
feres with this right conflict with the laws the United States, 
and therefore, void. 

The Act here question not escheat statute, but one where 
the state has undertaken say that funds the credit depositor 
institution’’ (including national bank), where the account 
has remained inactive for fifteen successive years, for the period 
twenty-five years the case savings funds and time deposits, ‘‘shall 
deemed abandoned property and shall turned over the 
without any judicial proceeding brought against the bank, 
the depositor, have the funds declared abandoned property. 

Valid escheat laws state apply national banks. Territory 
Alaska First National Bank Fairbanks, Cir., 186. But, 
above stated, the Act there question not escheat law, merely 
requires that bank turn over the State the funds the 
depositor, when his had remained inactive for term years. 


First National Bank San Jose State California, 262 
366, Ct. 602, 603, Ed. 1030, appears from the opinion 
that section 1273 the California Code Civil Procedure provides 
that all amounts money deposited with any bank the credit 
depositors who have not made deposit said account withdrawn 
any part and which shall have remained unclaimed for more 
than twenty years after the date such deposit withdrawal, and 
where neither the depositor nor any claimant had filed any notice with 
the bank showing his present residence ‘‘shall with the increase and 
proceeds thereof, escheat the The statute further directs the 
attorney general institute action against the banks and the depositors 
recover such amounts and, determined that the moneys 
deposited are unclaimed, thereinbefore stated, that the court may 
render judgment favor the state declaring that said moneys have 
escheated the state and commanding the bank forthwith deposit 
all such moneys with the State Treasury. The Supreme Court Cali- 
fornia held the law valid and applicable national banks. This hold- 
ing was reversed the Supreme Court the United States. The court 
said: 
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upon national banks power receive deposits, which necessarily implies 
the right accept loans money, promising repay upon demand 
lender his order. These banks are instrumentalities the federal 
government. Their contracts and dealings are subject the operation 
general and undiscriminating state laws, which not conflict with 
the letter the general object and purposes congressional legisla- 
tion. But any attempt state define their duties control the 
conduct their affairs void, whenever conflicts with the laws 
the United States frustrates the purposes the national legislation, 
impairs the efficiency the bank discharge the duties for which 
was created. Davis Elmira Sav. Bank, 161 275, 288, 
290, Ct. 502, Ed. 700. 

banks organized under the act are instruments designed 
used aid the government the administration important 
branch the public service. They are means appropriate that end. 
Being such means, brought into existence for this purpose, and 
intended employed, the states can exercise control over them, 
nor any wise affect their operation, except far Congress may 
see proper permit. Anything beyond this ‘‘an abuse, because 
the usurpation power which single state cannot Farm- 
ers’ Nat. Bank Dearing, 29, 33, 34, Ed. 196.” 


The court then went say: 


state may prohibit national banks from accepting de- 
posits, directly impair their efficiency that regard. And think, 
under circumstances like those here revealed, state may not dissolve 
contracts deposit even after years, and require national banks 
pay the amounts then due; the settled principles stated above op- 
pose such power. 


the statute conflict with the letter general object and pur- 
poses the legislation Congress? Obviously, attempts qualify 
unusual way agreements between national banks and their cus- 
tomers long understood arise when the former receive deposits under 
their plainly granted 


insisted behalf the defendants that the authority First 
National Bank San Jose State California, supra, has been im- 
paired the decisions Starr, Attorney General Schram, C., 
Supp. 888, and Territory Alaska First National Bank 
Fairbanks, Cir., 377. examination these cases reveals, 
think, that they are not conflict with National Bank California, 
supra. Counsel for defendants rely upon United States Klein, 
Pa., 303 276, Ct. 536, Ed. 840, and Common- 
wealth Dollar Savings Bank, 259 Pa. 138, 102 569, 
1048. the Klein case the court held that statute the State 
state tribunal declare the escheat moneys deposited the regis- 
try Federal court and later covered into the Treasury the United 
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States, unconstitutional authorizing interference with Federal court 
and invasion the sovereignty the United States; that the 
decree the state court was adjudication upon the title the fund, 
and section 996 the Revised Statutes (28 852) con- 
templates that changes ownership the funds may occur, since 
provides that after the right the fund has been finally adjudicated 
and has been covered into the treasury shall paid over any 
person entitled thereto. The Klein case seems inapplicable the case 
bar and readily distinguishable from First National Bank San 
Jose California, supra. the case Commonwealth Dollar Sav- 
ings Bank, supra, the right the state recover from the bank de- 
posits unclaimed for thirty years and apparently abandoned was up- 
held. But, the validity the statute applied national banks was 
not discussed decided. Apparently the Dollar Savings Bank was 
state banking institution. 

Other constitutional objections made Chapter 161, Public Acts 
need not noticed, because our opinion that the Act in- 
valid applied national banks for the reasons above stated. The 
decree the chancellor affirmed. 


CAPITAL AND INCOME APPORTIONMENT 
FROM SALE TRUST PROPERTY 


Sternbergh’s Estate, Supreme Court Pennsylvania, Atl. Rep. 
(2d) 376 


trustee, with the life tenant’s consent, surrendered 1,000 shares 
stock the corporation for $58.80 share. Its intact value 
the inception the trust was about $72 share. The corporation 
sold all the assets, including those representing the undistributed 
surplus accumulated earnings, which amounted $14.76 share. 
deciding that the life tenant was not entitled the undistributed 
accumulated earnings her apportionment, the court said, where 
all the assets corporation are sold, only the proceeds 
exceed the intact value the stock that apportionment can 


Proceeding the matter the estate James Hervey Sternbergh, 
settler trust, wherein Harriet Sternbergh presented claim. 
From adverse decree, Harriet Sternbergh appeals. 

Decree affirmed. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §527. 
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Argued before Kephart, J., and Schaffer, Maxey, Drew, Linn, 
Stern, and Barnes, JJ. 


Benjamin Byer, Philadelphia, and Bernard Hoffman, 
ing, for appellant. 
Wilson Austin and Charles Derr, both Reading, for 


PER CURIAM.—This effort secure apportionment the 
liquidation proceeds corporate stock. Appellant the life bene- 
ficiary trust created 1912. The trust held 1,000 shares Ameri- 
ean Iron Steel Manufacturing Company stock. 1917, with the life 
tenant’s consent, this stock was surrendered the corporation for 
$58.80 share. Its intact value the inception the trust was about 
$72. The sale embraced all the assets the corporation, including 
those representing the undistributed surplus accumulated earnings. 
Though the record does not disclose the form which this surplus was 
retained, and what portion the assets contributed the price ob- 
tained, what extent, appellant, after years, now seeks secure 
from the trustee her share, undiminished, what she terms accumulated 
earnings this stock that were never distributed such the cor- 
poration. This would amount $14.76 share, leaving the remain- 
dermen the balance the proceeds $44.04 share, representing 
reduction approximately $28 from the intact value the stock, 
and placing the entire loss upon them. 

Where all the assets corporation are sold, only the 
proceeds exceed the intact value the stock that apportionment can 
made. Although was said Daily’s Estate, 323 Pa. 
page 46, 186 754, page 756, corporation liquidates sells 
its assets and receives sum representing part accumulated profits, 
trust estate holding stock therein must apportion the amount received 
under the general rule,’’ the reference must understood the light 
the holding that case, which was entirely consistent with the con- 
here adopted. the Daily case, the transaction disposing 
the stock held trust exchange for stock holding company pro- 
duced return greater than the intact value. The Court held, 323 Pa. 
page 48, 186 page 756: ‘‘There must apportioned the 
trust estate that number shares common and preferred, the total 
book value which would equal the intact value the time the 
the trust. The remainder such stock must the life 
This, too, must limited that portion such 
represents earnings. 

the entire proceeds the sale this case were less than the 
intact value the stock was shown the time the sale, this 
impairment must made good, following Dickinson’s Estate, 
285 Pa. 449, 132 352; applying the undistributed earnings thereto 
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accordance with the decree the court below. this loss 
liquidation clearly has effect upon intact value. 
Decree affirmed. 


TITLE PASSES UPON CONDITIONAL DE- 
LIVERY INSTRUMENT UNTIL CON- 
DITION PERFORMED 


Introcaso Orrok, Supreme Court New Jersey, Atl. Rep. 
(2d) 272 


One Schlagenhaft entered into agreement with contractor 
for the erection gasoline station. the time the agreement 
signed, maker, twenty promissory notes the sum $40 each, 
all them postdated with the exception the first one. The notes 
were endorsed his wife and the appellant, Orrok, and then de- 
livered the contractor. suit the notes brought before the 
completion the work the assignee the contractor against the 
endorser, Orrok, was held that the delivery the notes did not 
result transferring title the notes since they were delivered 
effectual only upon the complete erection the gasoline station. 
The notes were intended have been payment for the entire 
complete station under one contract. The delivery the notes, 
therefore, was conditioned, and since this condition was not fulfilled, 
the assignee was not entitled payment until the job was completed. 


Appeal from District Court, Second Judicial District, Hudson 
County. 

Action Charles Introcaso, assignee, against William Orrok 
and another recover notes which defendants had endorsed. From 
judgment for plaintiff against the named defendant, the named de- 
fendant appeals. 

Reversed and new trial granted. 
Argued October term, 1939, before Trenchard, Case, and Heher, JJ. 


PER CURIAM.—On about December 15, 1937, one Walter 
Schlagenhaft contracted with Michael D’Are construct building 
used gasoline station. The price for the complete job was 
$800, payable installments $40 per month, evidenced 
twenty promissory notes, each the sum $40. When the transac- 
tion was closed December 15, 1937, the twenty notes were signed 
Walter Schlagenhaft maker, and were endorsed his wife Mary, 
and also the appellant, William Orrok, who appears the latest 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §947. 
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endorser the notes. All the notes, except the first one, were 
dated and were delivered D’Are Schlagenhaft before any work 
whatever was done under the contract. April 1938, within four 
months after the maker had postdated and signed the notes, 
The present suit was brought his assignee October 21, 1938, against 
both endorsers recover ten the notes that were then due, each 
which had been presented and protested. the trial before the 
judge sitting without jury, was conceded the plaintiff that the 
plumbing work had not been completed, and the court deducted $160 
for the non-completion this work. 

The defendant Orrok, against whom judgment went and who alone 
appeals, moved for non-suit and for judgment his favor upon the 
grounds, among others, that the agreement was entire contract and 
that plaintiff was not entitled payment until the job was completed, 
and that the delivery (of the notes) was conditioned, which condition 
was not fulfilled. 

Both motions were denied and exceptions taken. 

believe that the agreement for the erection the gasoline sta- 
tion was entire contract and that plaintiff was not entitled pay- 
ment until the job was fully completed. 

appears, and was conceded, that the notes for $800 were executed 
and intended have been payment for the entire complete station 
under one contract. That the building was not completed the court 
found fact, saying: was conceded the plaintiff that the 
plumbing work was not completed and that allowance for $160.00 
should made for the non-completion the said 

Now the general rule that where contract entire its nature 
recovery cannot had until performance has been completed (13 
629) and sufficient reason advanced for the suggestion 
the plaintiff that such rule not applicable here. 

Moreover, the delivery the notes the plaintiff did not result 
the transfer title him, but the delivery was conditioned, and such 
condition was not completely performed. 

The facts disclose, have seen, that the twenty notes, totalling 
$800, were delivered the contractor the day they were signed and be- 
fore any part the work whatever had been begun. Clearly the notes 
could not have been delivered the plaintiff payment for work which 
had not yet begun, but were delivered effectual upon the com- 
pletion the job. 

Now Revised Statutes 1937, 7:2-16, 7:2-16, provides, 
among other things: ‘‘Every contract negotiable instrument in- 
and revocable until delivery the instrument for the pur- 
pose giving effect thereto; between immediate parties, and re- 
gards remote party other than holder due course, the delivery, 
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order effectual, must made either under the authority 
the party making, drawing, accepting indorsing, the case may 
and such case the delivery may shown have been conditional, 
for special purpose only, and not for the purpose transferring 
the property the instrument 

Since the uncontradicted evidence shows that the condition under 
which the notes were delivered had not been complied with the plain- 
tiff cannot recover against the appellant. 737-8, par. 1015. 

The judgment below from which this appeal taken will re- 
versed and new trial granted. Costs abide the event. 


BANK ENTITLED REIMBURSEMENT 


Indemnity Insurance Company North America Borough Pine 
Hill, Court Errors and Appeals New Jersey, Atl. Rep (2d) 738 


check drawn taxpayer the borough was deposited 
the borough solicitor his bank account. Because improper 
endorsement the check, the bank was compelled repay the 
amount the check the borough. Subsequently, the borough 
received the amount the check from its solicitor. was held that 
the bank could recover from the borough action for money had 
and received since the borough was position receiving payment 
twice. 


Appeal from Supreme Court. 
Action the Indemnity Insurance Company North America, the 
Camden Safe Deposit Trust Company, and the First Camden National 
Bank Trust Company against the Borough Pine Hill for money 
had and received. The cause action the Indemnity Insurance Com- 
pany North America and the Camden Safe Deposit Trust Com- 
pany was struck. From judgment favor the First Camden 
National Bank Trust Company, the defendant appeals. 

Affirmed. 


BODINE, J.—The defendant appeals from judgment favor 
the plaintiff, The First Camden National Bank and Trust Company. 
was admitted that the bank had paid the defendant the sum 
$1,000 for which had recovery, together with interest and costs. The 
proofs the motion strike the complaint and the motion strike 
the answer insufficient law reveal the following circumstances: 

taxpayer the borough delivered the then borough solicitor 
check for $1,000 account taxes then due. The check was drawn 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §410. 
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The First Camden National Bank and Trust Company and was 
deposited the solicitor his account the Camden Safe Deposit and 
Trust Company upon insufficient endorsement. The borough demand- 
ing the money paid from The First Camden National Bank and Trust 
Company, that bank secured the same from the bank deposit through 
its insurance and credited the borough therewith. also 
appeared that the borough subsequent litigation with its then solicitor 
secured credit from him for the $1,000 recovered from the First 
Camden National Bank and Trust Company. The borough was thus 
the position that had twice received the sum $1,000 due from its 
taxpayer—once when the bank satisfied the payment $1,000 paid 
improper endorsement the taxpayer’s check and, secondly, 
when credit was given its cross-action against its former solicitor 
for moneys due. 

The borough the position one who has received payment 
the same debt from two sources. The First Camden National Bank and 
Trust Company was clearly entitled recover the money paid the 
borough when the borough obtained credit for the same item due from 
its borough solicitor. The action for money had and received lay and 
was sufficiently pleaded under our simplified rules practice justify 
recovery. Since the Indemnity Insurance Company North America 
and The Camden Safe Deposit and Trust Company were co-plaintiffs 


and their cause action was struck, assumed that such rights 
they may have had the premises were settled counsel. all 
events, they not appeal. 

The judgment affirmed, with costs. 


TREASURY DEPARTMENT PROHIBITS PURCHASES 
UNITED STATES SAVINGS BONDS BANKS AND TRUSTEES 


According Treasury Department ruling, effective April United 
States Savings Bonds may longer purchased trustees, banks, 
corporations, partnerships, and non-residents the United States, its 
territories, and possessions. 

This restriction, Secretary the Treasury Morgenthau explained, was 
due the increase sales banks and corporations, which have been 
running per cent. per cent. ahead those individuals, thus 
defeating the purpose for which the bonds were authorized. addi- 
tional reason for confining the sale bonds individuals, was said, 
was that the debt approaching the statutory limit $45,000,- 
000,000. date more than 12,000,000 savings bonds, with maturity 
value approximately $3,806,000,000 had been bought more than 
6,000,000 persons Treasury Department spokesman reported April 
18. than per cent. the bonds, after five years, have been 
redeemed. 


